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COUNSEL  UPON  THE  CONSTITUTIONALITY 


OF    THE 


LICENSE  TAX  LAWS, 


OF    THE 


STATE  OF  CALIFOBIIA. 

u  7 


AND 


CITY  OF  SAN  FKANCISCO, 


SAN    FKANCISCO: 
1863. 


NOTICE. 

THE  undersigned,  Committee  appointed  at  a  Meeting  of  the  Merchants,  Banker^ 
and  Tradesmen  of  this  City,  to  procure  the  publication  of  the  Legal  Opinions  that  have 
been  submitted  in  regard  to  the  Constitutionality  of  the  State  and  City  License  Tax 
Laws,  herewith  present  the  same  as  submitted  by  the  several  Legal  firms  consulted. 

The  Committee  are  not  aware  that  there  is  any  material  difference  in  these  opinions 
as  to  the  principal  points  involved,  yet,  agreeable  to  a  resolution  passed  at  the  Meet- 
ing, 2nd  July  inst.,  they  publish  the  whole,  leaving  the  public  to  judge  as  to  their 
respective  merits,  and  the  merits  of  the  questions  involved. 

(Signed.)  DAVID  CHAMBERS, 

(Of  Page,  Bacon  &  Co.,) 

E.  M.  EARL. 

(Of  Earl  &  Co.,) 

WILLIAM  COOK. 


LICENSE  TAXES. 

The  undersigned,  Committee  appointed  by  the  Meeting  of  Merchants,  Bankers 
and  Tradesmen  held  at  the  Merchants  Exchange  in  this  City,  July  2nd,  hereby  give 
notice  that  they  have  employed  Counsel  to  defend  suits  that  may  be  commenced  to  re- 
cover State  or  City  License  Tax, 

E.  M.  EARL. 

J.  F.  HUTTON. 

JAS.  DOWS. 


OPINION 


OP 


MESSES.  CROCKETT  &  PAGE. 


HON.  DAVID  CHAMBERS,  CHAIRMAN,  &c. 
Dear  Sir : — 

In  compliance  with  the  request  of  your  Committee,  we  have  carefully  examined  the 
provisions  of  the  Act  of  the  Legislature,  approved  May  18th,  1853,  and  entitled  "  An 
Act  to  provide  Revenue  for  the  support  of  the  Government  of  this  State,"  and  will  pro- 
ceed to  reply  to  the  inquiries  propounded  to  us,  in  the  order  in  which  they  are  stated. 

The  first  interrogatory  is  "  whether  or  not  Article  III,  relating  to  Licenses  to  'Bankers, 
Dealers  in  Exchange,  Stocks,  Gold  Dust,  and  other  similar  occupations,'  is  valid  and  con- 
stitutional.' '' 

The  first  Section  of  Article  III,  provides  in  substance  that  every  person  or  private 
Association  or  Corporation,  doing  business  in  this  State,  and  engaged  in  the  occupation 
of  buying  or  selling  Foreign  or  Inland  Bills  of  Exchange,  Loaning  Money  at  Interest, 
buying  or  selling  Notes,  Bonds,  or  other  evidences  of  indebtedness  of  private  persons,  or 
State,  County  or  City  Stocks,  or  Stocks  of  Incorporated  Companies, — in  buying  or  sell- 
ing Gold  Dust,  Gold  or  Silver  Bullion,  Gold  or  Silver  Coin,  Keepers  of  Savings  Banks,  or 
engaged  as  common  carriers  in  transmitting  or  conveying  Gold  Dust,  Gold  or  Silver  Coin, 
or  Bullion  from  any  place  in  this  State,  to  any  place  without  this  State,  or  from  one  to 
another  place  within  this  State,  for  profit,  or  engaged  in  receiving  general  or  special  depos- 
its of  Gold  Dust,  Gold  or  Silver  Coin  or  Bullion  for  profit,  shall  obtain  a  License  there- 
for. 

The  second  Section  provides,  that  the  License  shall  be  obtained  from  the  County  Audi- 
tor, upon  payment  of  ten  cents  upon  each  one  hundred  dollars  of  business  estimated  to  be 
transacted  by  the  party  applying :  and  further  that  a  separate  License  shall  be  obtained 
for  each  jianch  establishment  or  separate  house  of  such  business,  located  in  the  same 
County. 


The  third  and  fourth  Sections  prescribed  the  mode  of  obtaining  the  License. 

The  fifth  Section,  provides  that  the  License  shall  be  limited  to  three  Months ;  but  may 
be  renewed  from  time  to  "time,  on  the  terms  above  stated. 

The  sixth  Section,  exempts  carriers  of  Letters  and  Papers  from  one  to  another  point 
in  this  State,  from  the  operation  of  the  Ac.i 

The  seventh  Section  provides,  that  the  applicant  shall  make  oath  to  a  statement  that  iu 
his  belief,  the  amount  of  business  to  be  transacted  within  the  next  succeeding  three 
months,  will  not  exceed  the  estimate  under  which  he  applies  for  License. 

The  eighth  Section  provides,  that  if  any  one  shall  neglect  or  refuse  to  take  out  the  Li- 
cense within  ten  days  from  the  time  of  commencing  business,  one  hundred  per  cent  shall 
be  added  to  the  amount  to  be  paid,  and  it  shall  be  the  duty  of  the  Sheriff  to  proceed  im- 
mediately to  the  seizure  and  sale  of  the  goods  and  chattels  of  the  party  in  default,  for  the 
satisfaction  of  the  License  Tax. 

In  deciding  upon  the  validity  of  these  provisions,  and  others  hereafter  to  be  noticed,  one 
of  the  most  important  questions  to  be  discussed,  is,  whether  or  not,  under  the  constitution 
of  California,  the  Legislature  has  an  unlimited  power  to  Tax  occupation ;  and  if  not,  in 
what  respects  this  power  is  restricted.  Without  entering  upon  an  argument  as  to  the 
policy  of  such  legislation  and  the  gross  abuses  to  which  it  is  palpably  liable,  we  think  that 
the  general  power  to  Tax  and  License  occupation,  is  established  upon  too  firm  a  basis,  now 
to  be  questioned.  The  power  of  taxation  is  inherent  in  every  Sovereign  State,  and  as 
applied  to  the  States  of  our  confederacy,  is  limited  only  by  the  Constitutions  of  the  Federal 
and  State  Governments.  Subject  to  such  limitations  as '  these  constitutions  impose,  it  can- 
not, we  think,  be  doubted  that  each  State  may  Tax  its  own  citizens,  in  the  manner  and  to 
the  extent,  deemed  proper  by  the  law-making  power.  Almost  every  State  in  the  Union,  has 
exercised  the  power  of  Taxing  and  Licensing  occupation  [in  some  form  or  other,  and  the 
existence  of  this  power,  subject  only  to  the  limitations  before  mentioned,  has  been  recog- 
nized and  affirmed  not  only  by  the  Supreme  Court  of  the  United  States,  but  also  by  other 
Courts  of  high  authority.  Whether  or  not  a  License  Tax  upon  occupation,  is  valid  or  not, 
must  therefore  be  decided  upon  the  particular  provisions  of  the  Act  itself,  as  expounded  with 
reference  to  the  Federal  and  State  Constitutions. 

The  question  then  recurs  whether  or  not  the  provisions  we  have  quoted,  for  Licensing 
Bankers,  Dealers  in  Exchange,  &c.,arein  conflict  with  any  provision  of  the  Constitution 
cither  of  the  United  States  or  the  State  of  California  ? 

We  will  first  direct  our  attention  to  the  Constitution  of  the  United  States.  Several  years 
ago,  a  question  was  raised  in  the  Courts  of  Louisiana,  whether  or  not  a  License  Tax  upon  the 
occupation  of  a  Broker  dealing  only  in  Fbreign  Bills  of  Exchange,  did  not  violate  that  pro- 
vision of  the  Constitution  of  tho  United  States,  which  confers  upon  Congress  the  exclu- 
sive right  "to  regulate  Commerce  with! Foreign  Nations  and  among  the  several  States." 
The  case  was  finally  taken  to  the  Supreme  Court  of  the  United  States,  and  there  decided, 
in  favour  of  the  validity  of  the  Tax.  The  Court  held  that  though  a  Bill  of  Exchange  is  in 
some  sense  the  instrument  of  Commerce,  yet  it  is  neither  an  import  nor  an  export ;  and  a 
party  dealing  in  them,  is  not  engaged  in  Commerce  in  the  sense  contemplated  by  the  Con- 
stitution. It  was  decided  therefore,  that  a  Licensed  Tax  upon  a  dealer  in  Foreign  Bills  was 
not  repugnant  to  the  Federal  Constitution.  See,  Nathan  vs.  State  of  Louisiana,  8  How.  73. 
This  decision-we  think  is- conclusive,  as  to  so  much  of  the  California  Act,  as  relates  to 
the  License  Tax  upon  dealers  iu  Foreign  and  Inland  Bills  of  Exchange,  so  far  as  the  same 


is  affected  by  the  Constitution  of  the  United  States.  T.ho  only  other  provision  of  the  Act, 
concerning  which  a  doubt  could  arise,  under  the  Federal  Constitution,  is  that  which  im- 
posesa  Tax  upon  persons  engaged  "as  common  Carriers  in  transmitting  or  conveying  Gold 
Dust,  Gold  and  Silver  Coin  or  Bullion,  from  any  place  in  this  State,  to  any  place  without 
this  State."  If,  instead  of  assuming  the  form  of  a  Tax  upon  the  occupation,  it  had  been  a 
direct  Tax  upon  the  Gold  Dust  or  Coin  to  be  exported — or  in  other  words  a  Tax  upon  the 
article  because  of  its  exportation,  we  should  have  had  no  difficulty  in  deciding  that  such  a 
provision  would  conflict -with  the  10th  Section  of  the  1st  Article  of  the  Constitution,  which 
provides  that  "no  State  shall,  without  the  consent  of  Congress  lay  any  imposts  or  duties 
upon  imports  or  exports,  except  what  may  be  absolutely  necessary  for  executing  its  inspec- 
tion Laws."  Such  a  Tax  would  have  been  an  export  duty  and  therefore  plainly  unconstitu- 
tional. But  the  License  Tax  imposed  upon  the  Carrier  by  the  California  Act,  professes  to  be 
not  a  Tax  upon  the  Gold  Dust  or  Bullion  to  be  exported,  and  because  of  its  exportation,  but 
a  Tax  upon  the  occupation  of  the  Carrier,  and  applies  as  well  to  those  engaged  in  the  do- 
mestic as  in  the  foreign  carrying  trade. 

It  does  not  discriminate  between  those  engaged  in  carrying  to  foreign  ports  and  those- 
who  transport  the  same  articles,  between  two  points  in  this  State,  and  we  think,  in  no  just 
sense,  can  be  said  to  be  an  export  duty.  If  there  were  any  room  for  doubt  on  tins  point, 
it  would  be  removed  pei'haps,  by  the  following  extract  from  the  opinion  of  the  Supremo 
Court  in  the  case  of  Nathan  vs.  the  State  of  Louisiana,  before  cited.  "  No  State  can  tax  au 
export  or  an  import  as  such,  except  under  the  limitations  of  the  Constitution.  But  before 
the  article  becomes  an  export,  or  after  it  ceases  to  be  an  import,  by  being  mingled  with 
other  property  in  the  State,  it  is  a  subject  of  taxation  by  the  State.  A  cotton  broker  may  be 
required  to  pay  a  tax  upon  his  business,  or  by  way  of  license,  although  lie,  may  buy  and  sell 
cotton  for  foreign  exportation."  We  think,  therefore,  that  the  provision  in  question  does  not 
violate  the  Constitution  of  the  United  States ;  nor  is  there  in  our  opinion  any  clause  in  the 
third  article  of  the  Kevenue  act  which  is  in  conflict  with  the  Constitution  of  the  United 
States. 

The  next  subject  of  inquiry  is,  whether  these,  provisions,  or  any  of  them,  violate  the  Con- 
stitution of  this  State.  The  only  clauses  of  the  Constitution  which  in  any  manner  affect  the 
question  are  contained  in  the  eleventh  article,  Section  13,  and  are  in  the  following  words  : 

"  Taxation  shall  be  equal  and  uniform  throughout  the  State.  All  property  in  this  State 
shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed  by  law ;  but  assessors 
and  collectors  of  town,  county  and  State  taxes  shall  be  elected  by  the  qualified  electors  of  the 
district,  county  or  town,  in  which  the  property  taxed  for  State,  county  or  town  purposes  is 
situated." 

It  was  evidently  the  intention  of  the  framers  of  the  Constitution  to  establish  as  perfect  an 
equality  and  uniformity  in  the  imposition  of  taxes  as  the  nature  of  the  subject  would  admit 
of.  Therefore  the  language  of  the  instrument  is  as  broad  and  comprehensive  as  it  could  have 
been  made — "  Taxation  shall  be  equal  and  uniform  throughout  the  State.'1'1  This  equality 
and  uniformity  are  enjoined,  not  in  reference  to  a  property  tax  only,  but  to  all  taxation 
whatever  may  be  its  form,  and  for  whatever  purpose  imposed.  The  object  evidently  was, 
to  restrain  the  Legislature  from  a  capricious,  unequal,  or  corrupt  exercise  of  the  taxing- 
power  and  to  distribute  the  burdens  of  the  go /eminent  as  equally  as  possible  amongst  the 
people  in  proportio'n  to  their  wTealth.  The  power  to  impose  taxes  has  been  regarded,  in  all  , 
ages,  as  one  of  the  most  delicate  and  dangerous  functions  of  government;  always  liable  to 
great  abuse,  and  therefore  to  be  as  much  restricted  as  was  consistent  with  the  wholesome 
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exercise  of  Legislative  power.  Hence,  in  perhaps  every  State  which  is  governed  by  a 
written  Constitution,  special  provisions  have  been  inserted,  regulating  the  mode  or  measure 
of  taxation,  in  a  greater  or  less  degree.  But  as  a  written  Constitution  is  only  the  organic 
law,  and  can  enunciate  only  general  propositions,  it  must  of  necessity  be  left  to  the  legislative 
department,  to  settle  and  arrange  the  details  in  accordance  with  these  general  provisions. 
The  Constitution  of  this  State  having  prescribed,  in  broad  terms,  that  all  taxation  shall  be 
equal  and  uniform  throughout  the  State,  it  remains  for  us  to  inquire  whether  the  provisions, 
of  the  third  article  of  the  Revenue  Act  are  in  accordance  with  this  injunction  of  the  Consti- 
tution. 

In  entering  upon  this  branch  of  the  subject,  we  remark  at  the  outset  that  it  is  not  free  from 
many  and  grave  doubts  and  difficultier ;  and,  whilst  several  of  the  State  Constitutions  con- 
tain provisions  on  this  subject,  almost  identical  with  ours,  it  is  to  be  regretted  that  very 
little  light  is  to  be  derived  from  any  judicial  interpretation  of  their  meaning.  The  first  inquiry 
that  presents  itself  is,  what  is  the  meaning  of  the  terms  equal  and  uniform  throughout  the 
State  ?  Is  it  that  each  individual  citizen  shall  pay  the  same  amount  of  taxes,  without  refer- 
ence to  his  property,  pursuits  or  condition?  Evidently  not.  No  one  will  maintain  that  the 
framers  of  the  Constitution  contemplated  such  an  absurdity.  Is  it,  then,  that  revenue  laAvs 
shall  not  be  local  and  partial  in  their  operation, — but  shall  apply  equally  to  all  parts  of  the 
State  ?  This  can  scarcely  be  the  meaning  of  the  Constitution  :  because,  if  it  were  so,  there 
might  be  a  strict  literal  compliance  with  its  requirements,  whilst,  at  the  same  time,  "  taxa- 
tion" would  neither  be  <;  equal  or  uniform,"  according  to  the  well  known  and  obvious 
acceptation  of  those  terms.  For  example,  if  the  Legislature  should  impose  a  tax  of  $1000 
upon  eveiy  man  in  the  State  who  is  six  feet  high,  whilst  those  who  are  but  five  feet  ten  inches 
high  would  be  required  to  pay  only  one  dollar ;  or,  if  every  one  residing  in  a  brick  house 
should  be  taxed  $5000,  whilst  those  occupying  wooden  houses  would  be  taxed  only  $10;  or 
if  all  persons  owning  property  of  the  value  of  only  $1000,  should  be  taxed  $500,  whilst 
those  worth  half  a  million  should  be  taxed  only  $5,  such  a  system  of  taxation  could  cer- 
tainly not  be  termed  "  equal  and  uniform,"  though  it  might  be  made  applicable  to  every 
part  of  the  State  alike.  It  is  no  answer  to  this  illustration  to  say  that  it  is  predicated 
upon  a  state  of  facts  never  likely  to  occur.  In  discussing  a  question  of  power,  extreme 
•cases  often  afford  the  best  illustration. 

But  it  may  be  said,  that  by  the  terms  "  equal  and  uniform,"  the  Constitution  only  means, 
that  all  property  of  the  same  kind  and  value,  shall  be  taxed  at  the  same  rate;  leaving  to  the 
Legislature  however,  the  power  to  discriminate  between  different  species  or  classes  of  prop- 
erty, taxing  one  class  or  kind  higher,  and  another  lower,  at  its  discretion;  or  in  other  words, 
that  the  Legislature  may  impose  a  tax  of  $50  upon  a  horse  worth  $100,  whilst  at  the  same 
time,  the  tax  upon  an  ox  of  the  same  value,  might  be  fixed  at  one  dollar.  But  if  the  Leg- 
islature may  discriminate  between  classes  or  kinds  of  property,  can  any  valid  reason  be 
given,  why  it  may  not  collect  the  whole  revenue  of  the  State  from  any  one  class,  exempting 
all  other  classes  absolutely  from  taxation  ?  If  this  position  be  tenable,  can  it  be  denied, 
that  the  Legislature  has  the  power  to  collect,  every  dollar  of  the  revenue  from  real  estate 
alone,  or  solely  from  personal  property,  or  from  any  one  species  of  personal  property,  or  from 
money  loaned  at  interest,  or  from  any  one  subject  of  taxation,  to  the  exclusion  of  all  the 
rest?  If  this  be  so,  then  the  Constitutional  provision  above  referred  to,  is  little  better  than 
an  idle  mockery,  and  the  people  are  in  no  degree  protected  from  the  evils  of  an  unjust,  un- 
equal, partial  and  oppressive  taxation,  having  no  limit  or  restraint,  except  that  which  may 
be  found  at  the  ballot  box.  In  our  opinion,  this  important  provision  of  the  Constitution 


•cannot  thus  be  evaded;  but  should  receive  its  plain,  obvious  construction,  by  which  equal- 
ity and  uniformity  in  taxation  would  be  secured.    These  are  palpably  the  great  ends  designed 
to  be  accomplished  by  the  13th  Section  already  quoted.     A  practical  equality,  a  just  and 
real  uniformity,  and  not  a  merely  nominal  one,  in  supporting  the  burdens  of  government. 
As  we  understand  it,  the  Constitution  provides  in  the  simplest,  plainest  and  broadest  terms, 
that  there  shall  be  but  one  rate  of  taxation,  and  that  predicated  upon  a  basis,  applicable 
equally  to  all  the  subjects  of  taxation;  or  in  other  words,  in  taxing  property,  the  Legisla- 
ture shall  tax  all  property  at  the  same  rate  upon  its  assessed  value,  and  shall  not  tax  one 
•species  of  property  at  one  rate,  and  another  species  at  a  different  rate.     After  announcing 
•the  great  cardinal  principle,  that  taxation  shall  be  equal  and  uniform  throughout  the  State, 
the  13th  Section  proceeds  to  provide  that  "  all  property  in  this  State  shall  be  taxed  in  pro- 
portion to  its  value,  to  be  ascertained  as  directed  by  law."     Is  it  possible  to  give  any  other 
rational  interpretation  to  this  clause,  than  that  all  property  shall  be  taxed  at  the  same  rate,. 
•according  or  in  proportion  to  its  value  ?     If  A.  own  a  horse  worth  $100,  and  B.  a  waggon, 
of  the  same  value,  and  if  the  horse  be  taxed  $50,  and  the  wagon  only  $5,  would  that  be 
taxing  property  vs.  proportion  to  its  value  ?     Or  can  it  in  any  just  sense  be  termed  "  equal" 
taxation  ?     We  think  not ;  and  we  conclude  therefore  that  the  Legislature  in  taxing  prop- 
erty, cannot  adopt  a  "sliding  scale,"  taxing  lands  at  one  rate,  horses  at  another,  cows  at  a 
third,  carriages  at  a  fourth,  and  so  on  ad  infinitum :  but  that  under  our  Constitution,  all 
property  must  be  taxed  at  the  same  rate,  upon  its  assessed  value.     This  would  be  a  real, 
and  practical  equality  and  uniformity,  and  would  cause  the  burdens  of  taxation  to  fall  equal- 
ly upon  eveiy  citizen,  in  proportion  to  his  estate ;  which,  in  our  opinion,  is  precisely  wrhat 
the  framers  of  the  Constitution  designed  to  accomplish  by  means  of  the  13th  Section.     For- 
tunately, these  viewTs  have  the  sanction  of  a  court  of  high  authority.     The  Constitution  of" 
Missouri  provides  that  "all  property  subject  to  taxation  in  this  State,  shall  be  taxed  in  pro- 
portion  to  its  value."     If  the  words  "  subject  to  taxation"  were  omitted,  this  provision  would 
be  identical  with  that  in  our  Constitution,  and  these  words  would  seem  to  imply,  that  aW 
property  need  not  be  subject  to  taxation ;  but  that  the  Legislature  might  tax  some  species  of" 
property  and  omit  to  tax  others.     Our  Constitution,  on  the  other  hand,  requires  that  "  all 
property  in  this  State,  shall  be  taxed  in  proportion  to  its  value,"  omitting  the  words  "  subject 
to  taxation."     The  Legislature  of  Missouri  in  the  year  1849,  having  passed  a  most  oppressive- 
license  law,  very  similar  in  its  main  features,  to  the  one  now  under  discussion,  it  was  resisted 
by  the  Merchants,  and  a  case  was  taken  to  the  Supreme  Court  of  that  State,  with  a  view  to 
test  the  Constitutionality  of  the  act.     In  the  trial  and  decision  of  the  cause,  the  clause  of  the 
Constitution  above  quoted  was  reviewed  by  the  Court,  and  two  of  the  three  judges  united 
in  sustaining  the  position,  assumed  by  us  as  above.     In  commenting  on  this  clause,  Judge 
Birch  in  his  opinion  uses  the  following  language  :  "  If  the  Legislature  has  the  power  to  de- 
clare what  property  shall  be  'subject  to  taxation,'  and  to  impose  all  the  burdens  of  govern- 
ment on  a  single  species  of  it,  or  upon  one  or  more  vocations,  callings  or  professions,  and  ex- 
empt all  others,  and  is  restricted  only  to  an  equal  ad  valorem  tax  upon  the  same  kind  of  ar- 
ticles, then  the  unlimited  power  to  over-tax  any  article  of  property,  without  the  slightest  re- 
gard to  its  value,  must  follow  as  a  necessary  inference,  and  this  provision  of  the  Constitution 
becomes,  of  course,  an  openly  contemned  absurdity,  as  well  as  a  practical  nullity.    The  Legis- 
lature may  declare,  for  instance,  that  cotton  fabric  shall  be  subject  to  taxation,  and  impose  a 
tax  of  one  or  five  per  centum  on  such  merchandize ;  and  in  the  same  act  declare  that  woolen 
fabrics  shall  be  exempt  from  taxation,  or  pay  but  the  nominal  sum  which  may,  for  the  time 
being,  be  charged  upon  other  general  property — or,  vice  versa — thus  establishing  an  unequal  ' 
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and  unjust  rule  of  discrimination,  by  which  property  will  be  taxed;  not  according,  but  in 
utter  disproportion  to  its  value.  We  deem  that  the  Constitution  scarce  less  expressly  forbids 
this  than  it  does  the  suspeasion  of  the  writ. of  habeas  corpus.'1''  • 

Again,  the  same  judge  repeats  these  propositions  in  a  different  form.  He  says:  "If  the 
Legislature  possesses  the  power  thus  asserted  for  it,  to  designate  a  particular  species,  or  class 
of  property,  and  render  it  alone  '  subject  to  taxation,'  it  results  of  course,  as  heretofore 
demonstrated,  that  they  might  not  only  levy  and  collect  the  entire  revenue  from  slaves  (as  an 
example,)  but  they  might  with  the  same  exemption  from  criticism  (as  a  question  of  mere 
power)  direct  that  it  should  be  levied  and  collected  off  the  value  of  female  slaves,  or  slaves 
hereafter  to  be  brought  into  the  State,  or  slaves  within  a  given  age, — between  twenty  and 
fifty  years,  for  instance, — thus  practically  emancipating  or  driving  away  Till  within  those  ages, 
and  indeed  all  ages,  notwithstanding  there  is  an  express  Constitutional  guaranty  to  the 
contrary." 

Judge  Byland,  another  member  of  the  Court,  in  commenting  on  the  clause  of  the  Consti- 
tution of  Missouri,  already  quoted,  uses  the  following  language  :  "  It  would  seem,  at  the  first 
statement,  to  be  perfectly  manifest  that  the  object  of  this  clause  was  to  render  taxation 
equal — to  cause  the  burdens  of  government  to  bear  with  «qual  weight,  in  proportion  to 
taxable  property  on  every  citizen.  The  inherent  justice  of  such  a  rule  evinces  the  same 
view.  Nor  does  the  history  of  taxation,  often  flagrantly  iniquitous  and  arbitrary,  both  in 
England  and  America,  at  all  tend  to  relieve  the  mind  of  the  first  impression  naturally  sug- 
gested on  reading  tin's  provision  of  the  Bill  of  Rights  ;  that  it  was  intended  to  do  just  what  it 
says — cause  all  property  in  the  State  subject  to  taxation  to  be  taxed  in  proportion  to  its 
value." 

The  same  judge,  in  reply  to  the  argument  that  the  object  of  the  clause  in  question  was  to 
impose  ad  valorem,  instead  of  specific  taxes  on  whatever  classes  of  property  may  be  taxed, 
leaving  to  the  legislature  the  power  to  discriminate  between  different  classes  of  property, 
proceeds  as  follows  :  "  It  cannot  be  doubted  that  wherever  unjust  and  oppressive  systems 
of  taxation  have  obtained,  they  have  assumed  this  very  form,  which,  it  is  contended,  was 
purposely  provided  by  the  Convention  for  the  people  of  Missouri.  My  recollection  does  not 
now  serve  me  with  an  instance  in  which  a  tax  has  been  levied  unequally  on  the  same  subject 
of  taxation.  When,  in  the  vicissitudes  of  political  contests,  taxes  have  shifted  their  burdens, 
they  have  fallen  on  this  class  or  on  that  class.  But  to  fix  a  tax  of  5  per  cent,  on  this  land 
holder,  and  10  per  cent,  on  that,  and  20  per  cent,  on  the  third  land-holder,  would  be  a  degree 
of  political  iniquity  which^  I  apprehend,  has  rarely,  if  ever,  been  witnessed.  I  do  not  think 
therefore,  that  the  object  was  to  require  merely  that  each  class  of  property  holders  should  be 
taxed  alike.  I  cannot  imagine  why  the  Convention  should  seek  to  have  a  system  of  unequal 
taxation,  graduated  upon  an  ad  valorem  principle." 

The  conclusion  at  which  Judge  Ryland  arrived  is  thus  summed  up :  "  In  the  absence  of 
any  other  rational  explanation  of  the  meaning  of  the  provision,  I  am  of  opinion  that  the 
Legislature,  in  proceeding  to  raise  revenue,  is  bound,  vvhere  they  tax  at  all,  to  impose  upon  all 
taxable  property ,  an  equal  rate  of  taxation.  Tliat  is,  no  person  who  is  taxed  for  the  support  of 
government  can  be  required,  constitutionally,  to  pay  a  higher  rate  per  cent,  per  annum  on  any 
$  1 00  voorth  of  his  taxable  property  than  hepays  on  any  other,  nor  than  any  other  citizen  pays 
on  his  taxable  property '." 

These  extracts  are  so  .explicit  as  to  leave  no  room  for  doubt  or  cavil,  as  to  the  construc- 
tion given  by  that  court,  to  the  clause  we  have  quoted  from  the  Missouri  Constitution  ; 
and  when  it  is  remembered  that  our  Constitution  omits  the  words  "  subject  to  taxation," 


and  requires   simply  that   "  alt  property  in  this  State  shall  be  taxed  in  proportion  to  its* 
Valuo,"  \vo  think  the  intent  to  establish  a  strictly  equfil  and  uniform  system  of  taxation,  is 
more  apparent  than  even  in  the  Missouri  Constitution. 

The  Constitution  of  Arkansas  also  contains  a  similar  provision,  in  these  words — "All  pro- 
perty subject  to  taxation  shall  be  taxed  according  to  its  value — that  value  to  be  ascertained 
in  such  manner  sis  the  General  Assembly  shall  direct^  making  the  same  equal  and  uniform 
throughout  the  State.  No  one  species  of  property  from  which  a  tax  may  be  collected 
shall  be  taxed  higher  than  another  .species  of  property  of  equal  value ;  provided,  the  Gene- 
ral Assembly  shall  have  power  to  tax  merchants,  haWkers,  pedlars  and  privileges  in  such 
manner  as  may  from  time  to  time  be  prescribed  by  law,"  The  Constitutions  of  Illinois, 
Maryland,  and  several  other  States?,  contain  very  similar  provisions,  which  have  been  con- 
strued by  the  courts  of  those  States  in  the  manner  indicated  by  the  Supreme  Court  of 
Missouri.  See  1  Gill.  Rep.,  308;  2  Ark.  R.,  299;  5  Ib.,  207;  3  Scam.,  138;  1  Yerger  R., 
456.  Our  conclusion,  therefore,  is  that  under  the  Constitution  of  California,  all  taxation  a* 
such — that  is  to  say,  all  taxes  imposed  simply  for  purposes  of  revenue,  and  not  in  the 
execution  of  the  police  power  of  the  State,  must  be  imposed  equally  and  without  discri- 
mination, upon  all  property  subject  to  taxation.  Whether  or  not  taxes  imposed  in  the 
enforcement  of  police  regulations,  designed  to  suppress  vice  or  to  protect  the  health  or 
morals  of  the  people,  would  form  an  exception  to  the  general  standard  of  equality  in 
taxation,  established  by  the  Constitution,  need  not  perhaps  be  now  discussed ;  inasmuch  as 
it  is  evident  that  the  provisions  of  the  late  revenue  act,  to  which  our  attention  has  been 
directed,  are  not  police  regulations, — but  only  a  means  for  raising  revenue  to  support  tho 
government.  This  is  declared  in  the  very  title  of  the  Act  itself,  which  is  "  An  Act  to  Pro- 
vide Revenue  for  the  Support  of  the  Government  of  this  State."  Police  regulations  and 
penalties,  or  assessments  for  their  enforcement,  do  not  constitute  "  taxation  "  in  the  sense 
of  the  Constitution  ;  and  hence,  whilst  taxation  for  revenue  must  be  "  equal  and  uniform," 
the  Legislature  may  impose  whatever  penalties  or  burdens  it  pleases,  upon  billiard  tables) 
dram  shops,  hucksters,  gambling  saloons,  or  other  things  tending  to  encourage  vice  or 
injure  the  health  or  morals  of  the  people.  These  and  similar  burdens  are  imposed,  not  for 
the  purpose  of  raising  revenue,  but  to  promote  health  and  encourage  morality  ;  and  though 
the  money  paid  to  the  State  for  permission  to  follow  these  immoral  pursuits  is  sometimes 
erroneously  called  "a  tax,"  yet  it  is  evidently  not  so,  within  the  meaning  of  the  Constitution, 
and,  therefore,  does  not  fall  within  the  restrictions  of  that  instrument. 

Having  thus,  as  wTe  think,  established  the  proposition  that  in  this  State  all  taxation  for 
revenue  must  be  equal  and  uniform,  and  must  be  assessed  in  proportion  to  the  value  of  the 
subject  of  taxation,  it  remains  for  us  to  inquire  whether  the  license  tax  upon  bankers  and 
others,  imposed  by  the  third  article  of  the  Revenue  Act  is  an  "  equal  and  uniform  "  tax  in 
the  sense  of  the  Constitution. 

It  will  doubtless  be  maintained  by  some  that  the  constitutional  provision  so  often  referred 
to,  is  applicable  only  to  a  tax  upon  property,  and  does  not  in  any  degree  limit  or  impair  the 
power  of  the  Legislature  to  license  or  tax  occupation ;  and  we  are  aware  that  the  opinion  of 
the  Supreme  Court  of  this  State,  delivered  by  Justice  Bennett  in  the  case  of  The  People  vs. 
Naglee,  ( 1  California  Rep.,  232,)  upon  a  hasty  perusal,  may  seem  to  favor  that  position.  But 
we  are  satisfied  that,  upon  a  careful  examination,  the  opinion  of  the  court,  it  will  be  found 
does  not  maintain  the  broad  and  dangerous  doctrine  that  the  Legislature  may  license  and 
tax  occupation  indiscriminately  and  without  limitation.  The  point  to  be  decided  in  that 
case  wa?,  whether  the  Legislature  had  the  constitutional  power  to  impose  a  license  tax  upon 
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ged  in  working  the  gold  mines,  and  wo  think  the  court  properlvdeoided"  tfia£ 
the  Legislature  ^sthe  power.  But  it  is  a  power  not  derived  from  its  authority  to  impose* 
taxes  for  revenue,  but  from  the  right  to  enforce  'A  police  rcgulalion.  As  aanemvsed-by 
Justice  Bennett,  in  his  opinion,  it  has  repeatedly  been  decided  by  courts  of  the  highest 
authority,  « that  the  people  of  the  several  States  of  the  Union  have  reserved  to 'themselvosr- 
the  power  of  expelling  from  their  borders  any  person  or  class  of  persons  whem -they  may- 
deem  dangerous  to  their  peace  or  likely  to  produce  a  physical  or  moral  evil." 

See  Holmes  rs.  Jemnson,  14  Pet.  540;  Grove  r.s.  Slaughter,  15  Pet,  449^:  JPrig:£"m- 
Commonwealth  of  Pa.,  16  Pet.  625. 

Or  perhaps  the  opinion  of  Justice  Woodbury  in  the  case?  of  Smith  vs.  Turnery  7-;  Her?*  389,, 
"that  every  sovereign  State  possesses  the  power  to  prescribe  the  conditions  etc  which- aliens- 
may  enjoy  a  residence  within,  and  the  protection  of  the  State"  may  afford  a  suffKim*  ground 
to  uphold  the;  authority  of  the  State  to  impose  a  tax  upon  foreigners,  beyond  t&i-t  whicltis- 
imposed  upon  citizens.  But  it  is  evident  beyond  dispute,  that  these  are  simply  police  regu- 
lations, and  are  maintainable  upon  that  ground,  and  no  other.  They  do  not  violate  the  I3tk 
Section  of  the  llth  Article  of  the  Constitution,  because  a  police  regulation  or  a  provision-! 
made  to  enforce  it,  is  not  "  taxation  "  in  the  sense  of  that  Section.  We  do  not  concur  with 
Justice  Bennett  in  the  opinion,  that  this  Section  of  the  Constitution,  refers  only  u  to  a  direct 
tax  \vpo\\ property."  On  the  contrary  we  shall  endeavor  to  demonstrate,  that  it  cmo races- 
all  "  taxation''  for  revenue  purposes,  whether  it  be  a  license  tax  upon  occupation,  or  a  direct 
tax  upon  property :  and  as  that  part  of  Justice  Bennett's  opinion,  was  a  mere  dictum,  and; 
the  principle  announced  not  necessarily  involved  in  the  point  before  the  court,  it  can  scarcely 
be  claimed  to  have  the  weight  of  an  authoritative  decision. 

We  shall  proceed  therefore  to  enquire  whether  or  not  a  license  tax  upon  occupation,  for 
revenue  purposes,  comes  fairly  within,  both  the  letter  and  the  spirit,  of  the  limitations  upon 
the^  taxing  power,  imposed  by  the  13fh  Section  of  the  llth  Article  of  the  Constitution, 
already  so  often  quoted.  For  the  purposes  of  this  argument,  we  shall  assume,  that  under 
the  Constitution,  all  direct  taxation  upon  property,  must  be '•  equal  and  uniform,"  in  the 
sense  heretofore  attempted  to  be  demonstrated.  This  being  conceded,  the  question  is, 
whether  the  Legislature,  whilst  it  cannot -tax  property  unequally,  may  nevertheless  tax  -occu- 
pation unequally  V  In  our  opinion  it  manifestly  cannot,  for  many  obvious  reasons.  First  : 
Because  a  license  tax  upon  occupation  for  revenue  purposes  is  "  taxation,"  and  the  Section 
of  the  Constitution  referred  to,  says  "all  taxation  shallbe  equal  and  uniform?"1  If  it  be 
unequal,  it  of  course  violates  the  very  letter  ot  this  Section,  Secondty,  because  if  proper- 
ty may  not,  but  occupation  may,  be  taxed  unequally,  the  very  evils  which  this  clause  of  the 
Constitution,  was  designed  to  prevent,  exists  in  their  utmost  latitude.  It  is  foiiy  to  talk  of 
equality  or  uniformity  in  taxation,  if  the  Legislature,  instead  of  taxing  property,  may  im- 
pose all  the  burdens  of  Government  upon  the  occupations  of  its  citizens— taxing  one  $10, 
another  $50,  another  $1000,  and  still  another,  fifty  thousand  dollars,  at  its  arbitrary  discre- 
tion, and  without  any  uniform  basis  or  any  defined  limit.  If  the  Constitution,  as  is  claim- 
ed by  some,  imposes  no  restriction  or  qualification,  upon  the  power  to  Tax  and  license  oc- 
cupation, it  was  an  act  of  supreme  folly  in  the  framers  of  the  Constitution,  to  enjoin  equal- 
ity and  uniformity  in  the  taxation  of  property ;  because,  in  order  to  evade  this  injunction, 
the  Legislature  would  only  have  to  shift  the  tax  from  the  property,  to  the  occupation  of  the 
citizen.  It  could  not  tax  the  land  of  the  farmer  one  per  cent,  and  the  merchandize  of  the 
trader  twenty  five  per  cent,  and  the  ship  of  the  merchant  fifty  per  cent ;  because,  that  would 
not  be  "equal  and  uniform  "  taxation;  but  if  there  be  no  limitation  upon  the  power  to  tax 
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occupation,  it  may  tax  the  farmer  ono  per  cent  upon  the  value  of  his  land,  because  he  is  a 
farmer  and  owns  und  cultivates  the  land;  it  may  tax  the  trader  twenty  five  per  cent  upon 
the  value  of  hi*  merchandize',  because  he  is  a  trader  and  owns  the  merchandize,  and  in  like 
manner  it  may  tax  the  merchant  fifty  per  cent  upon  the  value  of  his  ship,  for  the  privilege  of 
being  a  merchant  and  owning  ships.  In  other  words,  it  may  do  by  indirection,  what  it  is 
positively  prohibited  from  doing  directly;  for  it  is  not  to  be  denied,  that  a  tax  upon  occu 
pation,  is  practically  and  to  all  intents  and  purposes,  a  tax  upon  the  property,  on  which  the 
occupation. is  predicated,  and  by  means  of  which,  it  is  prosecuted.  Court*  will  disregard 
such'  .flimsy  evasions  as  these,  and  will  look  to  the  .substance,  and  not  the  shadow  of  alegis- 
tive  enactment.  They  will  test  it  by  its  practical  operation,  and  not  by  the  name  with  which 
it  is  christened.  If  in  effect,  it  be  an  unconstitutional  and  unequal  tax  upon  property,  the 
courts  will  so  pronounce  it,  however  it  may  be  attempted  to  disguise  it,  under  the  thin  veil 
of  a  tax  upon  occupation.  This  point  was  very  fully  and  ably  discussed  by  Judge  Kyl.-md. 
in  the  Missouri  case,  and  nothing  but  the  great  length  to  which  this  argument  has  nlready 
gone,  prevents  us  from  quoting  freely  from  his  opinion  on  this  point.  But  there  is  an  abun- 
dance of  still  higher  authority,  to  sustain  this  position.  In  the  leading  case  of  Brown  rs. 
the  State  of  Maryland,  12  Wheat.  448,  Chief  Justice  Marshall,  in  delivering  the  opinion  of 
the  court,  discussed  this  subject  with  his  usual  ability.  In  that  case,  a  license  tax  was  im- 
posed upon  the  occupation  of  Brown,  who  was  an  importing  merchant.  He  resisted  the  tax, 
on  the  ground  that  though  nominally  a  tax  upon  his  occupation,  it  was  in  fact  a  tax  upon  the 
goods  imported 'by  him ;  or  in  other  words  an  import  duty,  and  therefore  in  violation  of  the 
Constitution  of  the  United  States.  The  Chief  Justice  sajrs  :  "  But  if  it  should  be  proved  that 
a  duty  on  -.the  article  itself  would  be  repugnant  to  the  Constitution,  it  is  stiil  argued  that  this 
is  not  a  tax  upon  the  article,  but  upon  the  person.  The  State,  it  is  said,  may  tax  occupa- 
tion, and  this  is  nothing  more.  It  is  impossible  to  conceal  from  ourselves,  that  this  is  vary- 
ing the  form  without  varying  tire  substance.  It  is  treating  a  prohibition  which  is  general,  a.s 
if  it  were  confined  to  a  particular  mode  of  doing  the  forbidden  thing.'  All  must  perceive 
that  a  tax  on  the  sale  of  an  article,  imported  only  for. sale,  is  a  tax -0.11  the  article  itself  * 
******  So  a  tax  on  the  occupation  of  an  importer,  is  m  like  manner  a  tax  on 
importation.  It  must  add  to  the  price  of  the  article  and  be  paid  by  the 'consumer,  or  by 
the  'importer  himself,  in  like  manner  as  a  direct  duty  on  the  article  itself  would  be  made. 
This  the  'State  has  not  a  right  to  do,  because  it  is  prohibited  by  the  Constitution." 

The  same  position  is  assumed  by  Chief  Justice  Tane}',  in  the  License  ease,  5  How.  575. 
Referring  to  goods ^n  the  hands  of  the  importer,  lie  says  :  "  a  tax  upon  them  while  in  this 
condition,  for  .State,  .purposes,  Whether  by  direct  assessment,  or  wdirccth/.  ////  requiring  a 
license  to  «'//,  would  be  hardly  more  justifiable  in  principle  than  a  transit  duty  on  merchan- 
dize passing  through  a  State."  In  the  same  case  Justice  McLean  reiterates  the  doctrine 
that  "  a  tax  on  the  sale  of  an  article  imported-  only  for  sale,  is  a  tax  on  the  article  itself." 
The  same  position  was  distinctly  recognized  by  several  of  the  Judges  in  the  passenger  cases. 
7  How.  283.  There  is  therefore  the  highest  authority  for  assuming,  that  if  the  tax  would  be 
unconstitutional  if  levied  upon  the  article  itself,  it  is  none  the  less  so,  because  it  is  made  to 
take  the  shape  of  a  license  tax,  upon  the  occupation  of  the  pei^'on,  dealing  in  the  article. 
We  are  of  opinion  that  the  framcrs  of  the  Constitution,  cannot  justly 'be  charged  with  so 
great  an  absurdity,  as  to  have  required  that  all  taxation  upon  property,  shall  be  equal  and 
uniform,  and  at  the  same  time  have  confided  to  the  Legislature,  an  unlimited  discretion,  in 
taxing  the  honest  occupations  whereby  property  is  acquired,  a  form  of  taxation  more  odious 
in  principle,  and  far  more  liable  to ^ross  abuses,  than  any  property  tax  can  be.  Whilst 
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therefore  we  concede  the  power  of  the  Legislature,  to  tax  occupation,  this  power  is  subject 
to  the  limitation  which  the  Constitution  prescribes,  to  wit,  that  it  be  "  equal  and  uniform  :" 
that  is  to  say,  all  occupations  must  either  be  taxed  at  a  uniform  rate,  or  at  most  upon  some 
standard  or  basis,  applicable  alike  to  all  occupations,  and  having  reference  to  value.  It  is 
no  part  of  our  province  to  decide  how  this  may  bo  done,  nor  whether  it  is  possible  to  de- 
vise an  occupation  tax,  which  would  be  "  equal  and  uniform,"  unless  it  be  a  tax,  levied  equal- 
ly and  for  the  same  amount  upon  all  occupations.  All  that  we  maintain  is,  that  an  occupa- 
tion tax  which  \*not  "equal  and  uniform,"  violates  the  Constitution 

It  remains  for  us  to  apply  these  principles  in  the  solution  of  the  several  interrogatories 
propounded  to  us;  and  first  as  to  the  tax  upon  Bankers,  &c.,  as  prescribed  in  the  3rd  Ar- 
ticle. This  Article  requires  the  payment  of  a  license  tax,  of  ten  cents  upon  each  one  hun- 
dred dollars  worth  of  business,  to  be  transacted  by  the  applicant  for  the  ensuing  three 
months.  In  our  opinion,  this  provision  is  unconstitutional  and  void.  1st.  Because  it  is  not 
and  does  not  profess  to  be,  a  police  regulation,  but  is  only  taxation  for  revenue.  2nd.  Be- 
cause, being  such,  it  is  not  "equal  and  uniform,"  either  with  reference  to  the  tax  upon  other 
occupations,  or  to  any  standard  of  value,  or  to  other  subjects  of  taxation ;  but  on  the  con- 
trary, is  arbitrary,  capricious,  and  oppressive,  and  in  amount,  exceeds  the  tax  imposed  upon 
other  occupations,  or  upon  any  species  of  property;  and  being  neither  "equal"  nor  "uni- 
form "  is  unconstitutional  and  void. 

The  next  inquiry  is,  whether  the  tax  upon  merchants  and  dealers  in  liquors,  as  provided 
in  Article  4,  is  valid  and  constitutional  ?  The  first  section  requires  all  who  deal  in  mer- 
chandize of  any  kind,  or  in  wines  or  distilled  liquors  (except  the  agricultural  productions  of 
this  State,  when  vended  by  the  producers  thereof,)  to  obtain  a  license  for  that  purpose ;  and 
to  that  end  they  arc  classified  as  follows,  to  wit,  those  who  are  estimated  to  make  monthly 
sales  to  the  amount  of  $100,000,  or  more,  shall  constitute  the  1st  class;  of  $50,000,  and  not 
exceeding  %  100,000,  the  second  class ;  and  so  on  down  to  the  fourth  class.  The  first  class 
ahall  pay  a  license  tax  of  $50  per  month,  the  2cl  class  $30,  the  3d  class  $18,  and  the  4th  class 
$10.  We  think  this  tax  violates  the  Constitution,  for  precisely  the  same  reasons  already 
given,  in  reference  to  the  tax  upon  bankers. 

The  next  inquiry  relates  to  the  validity  of  the  tax  upon  auctioneers ;  and  we  confess  we 
have  had  some  doubt  whether  the  power  to  license  and  tax  auctioneers  might  not  fall  within 
the  police  power  of  the  State  :  but  the  title  of  the  Act  conclusively  proves  that  it  is  not  a 
police  regulation,  but  is  designed  simply  as  a  revenue  bill,  to  provide  funds  for  the  support 
of  Government.  In  that  aspect,  it  comes  fully  within  the  operation  of  the  Constitutional 
requirement — that  taxation  must  be  equal  and  uniform.  The  tax  upon  auctioneers  is  not 
equal  and  uniform.  On  the  contrary,  the  amount  of  the  tax  is  made  to  vary  with  the  number 
of  inhabitants  of  the  city  in  which  the  auctioneer  does  business.  If  he  sells,  or  offers  to 
w&  merchandise,  he  is  chargeable  with  a  duty  of  one  per  cent.,  or,  if  it  be  real  estate,  then 
with  a  duty  of  one-half  per  cent.,  in  addition  to  the  regular  quarterly  tax,  which  is  measured 
according  to  the  population  of  the  town  or  city  in  which  he  does  business.  We  think  this  is, 
in  no  respect,  "  equal  and  uniform  "  taxation  in  the  sense  of  the  Constitution. 

The  next,  and  one  of  the  most  important  of  the  inquiries  propounded  to  us,  relates  to 
tho  tax  upon  consigned  goods.  The  first  section  of  the  7th  article  of  the  Act  defines  what 
is  meant  by  e-onsigned  goods,  to  wit,  "  goods,  wares  and  merchandise,  provisions  and  any 
other  property  whatsoever,  brought  or  received  within  this  State  from  any  other  State,  or 
from  any  foreign  country,  to  be  sold  in  this  State,  owned  by  any  person  or  persons  not 
domiciled  in  this  State."  In  other  words,  all  merchandise  imported  into  California  for  pale. 


and  not  owned  by  persons  domiciled  in  this  State,  is  to  be  deemed  and  treated  as 
''consigned  goods."  The  3d  section  imposes  a  direct  tax  upon  the  person  selling  such 
goods  of  GO  cents  upon  each  $100  of  such  sales,  and  authorises  the  person  so  paying  the 
tax  to  deduct  it  from  the  proceeds  of  the  sales.  The  4th  section  expressly  exempts  from 
the  operation  of  the  Act  goods  owned  by  persons  domiciled  in  this  State. 

This  is  a  palpable  attempt,  on  the  part  of  the  State  of  California,  to  impose  a  duty  upo7i 
imports,  under  the  flimsy  disguise  of  a  tax  upon  the  consignee;  and  is  manifestly  in 
violation  of  the  10th  Section  of  the  1st  Article  of  the  Constitution  of  the  United  States, 
which  prohibits  the  States  from  laying  any  imposts  or  duties  upon  imports  or  exports 
without  the  consent  of  Congress.  It  also  violates,  plainly,  the  8th  Section  of  the  same 
article,  which,  in  our  opinion,  confers  upon  Congress  the  exclusive  right  to  regulate  com- 
merce with  foreign  nations  and  amongst  the  several  States.  The  whole  of  these  questions 
were  very  ably  discussed  in  the  Missouri  case  before  referred  to,  and  upon  the  authority 
of  that  case,  and  of  the  leading  case  of  Brown  r.s.  The  State  of  Maryland,  before  cited, 
together  with  numerous  others  of  equal  weight,  we  entertain  not  the  least  doubt  that  so 
much  of  our  Kevenue  act  as  relates  to  the  tax  upon  consigned  goods  is  in  violation  of  the 
Constitution  of  the  United  States.  We  consider  it  also  a  manifest  violation  of  the  Consti- 
tution of  this  State,  for  the  reasons  hereinbefore  discussed  at  so  much  length. 

The  next  interrogatory  relates  to  the  tax  on  "  Private  and  Incorporated  Companies  and 
Associations,"  as  provided  in  Article  9.  This  article  requires  the  President,  or  other  chief 
officer  of  all  incorporated  companies,  or  private  associations,  to  render  to  the  assessors  of 
their  respective  counties  a  written  statement,  under  oath,  specifying — first,  the  real  estate, 
if  any,  owned  by  such  company  or  association,  the  county  in  which  it  is  situated,  and  the 
sums  of  money  actually  paid  therefor,  or  the  actual  value  thereof;  second,  the  present 
value  of  all  machinery  and  of  all  works  and  improvements ;  third,  the  city  or  place  in 
which  the  depot  of  the  property  is  situate.  There  is  no  tax  specified  in  Article  9,  to  which 
the  property  of  such  companies,  or  associations,  is  to  be  subjected;  but,  inasmuch  as  it  is 
evident  they  are  designed  to  be  taxed,  the  inference  is  that  their  property  is  to  be  taxed 
only  at  the  ad  valorem  rate  of  60  cents  on  the  $100,  as  provided  in  Sec.  1,  Article  L  This 
being  the  general  ad  valorem  rate,  assessed  upon  all  taxable  property,  we  perceive,  no  rea- 
son why  it  cannot  be  enforced.  It  appears  to  us  not  to  be  liable  to  the  objection  that  it  is 
not  "  equal  and  uniform,"  nor  does  it  violate  any  provision  of  the  Constitution  of  the 
United  States,  as  wre  understand  the  Act. 

The  next  question  is  that  concerning  the  tax  upon  insurance  corporations  and  the 
license  to  insurance  agents. 

The  fifth  subdivision  of  Article  1,  in  enumerating  the  property  subject  to  taxation, 
includes  "  the  capital  stock  of  all  banks  and  of  all  corporations  doing  business  in  this  State; 
the  property,  of  whatever  kind,  of  all  corporations  over  and  above  their  capital  stock,  and 
all  money  or  funds  held  by  any  such  corporations  in  trust  or  on  deposit,  for  persons  or 
corporations,  other  than  citizens  or  corporations  of  this  State,  and  used  in  trade  for  the 
benefit  of  such  persons  or  corporations."  There  is  mo  special  tax  imposed  upon  these 
banks  and  corporations ;  but  they  are  subjected  only  to  the  ad  -valorem  tax  of  60  cents  on 
the  $100,  assessed  upon  property  generally.  We  can  perceive  no  valid  reason  why  the 
State  may  not  tax  the  property,  money,  or  capital  stock  of  a  corporation,  at  the  same 
uniform  rate  to  which  other  property  is  subject.  But  it  can  only  tax  property  within  the 
territorial  jurisdiction  of  the  State.  Therefore,  if  a  foreign  corporation,  created  by  the 
laws  of  a  foreign  country",  or  of  a  sister  State,  and  having  its  chief  place  of  business  beyond 
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the  limits  of  California,  should  send  a  portion  of  its  capital  or  property  into  this  State,  to 
be  here  employed,  we  think  the  capital  or  property  thus  sent,  and  which  receives  the  pro- 
tection of  our  laws,  may  be  taxed  at  the  same  rate  that  the  property  of  our  own  citizens  is 
taxed ;  unless  sotee  exemption  from  taxation  here  might  be  predicated  upon  the  taxation 
of  the  same  property  or  capital  by  the  State  or  country  which  created  the  corporation. 
But,  in  our  opinion,  the  mere  fact  that  a  foreign  corporation  employs  a  small  part  of  its 
capital  or  property  in  California,  does  not  authorize  the  State  to  tax  the  entire  capital 
stock  of  such  corporation,  nor  indeed  any  of  its  property  or  capital,  except  so  much  of  it 
as  is  actually  employed  in  this  State. 

The  5th  subdivision  of  Article  II,  provides  that  there  shall  be  levied  and  collected  a 
quarter  yearly  license  tax  of  $250,  from  every  insurance  company  incorporated  by  the  laws 
of  this  State ;  and  the  next  succeeding  subdivision  provides,  that  a  similar  tax  of  $500  per 
quarter  shall  be  collected  from  the  agent  of  every  foreign  insurance  company  doing  busi- 
ness in  this  State.  We  think  these  provisions  violate  the  Constitution  of  this  State,  for  the 
reasons  already  given  concerning  other  license  taxes ;  and  especially,  because,  whilst  a  do- 
mestic insurance  company  is  taxed  $250  per  quarter,  a  foreign  one  is  taxed  just  double  that 
sum.  This  is  not  "  equal  and  uniform  "  taxation,  and  is  therefore  prohibited  by  the  Con- 
stitution. 

The  next  interrogatory,  is  whether  the  license  laws  of  the  City  can  be  enforced  or  whether 
they  stand  upon  the  same  footing  with  State  licenses  ?  Our  whole  argument  has  proceeded 
upon  the  hypothesis,  that  no  tax  upon  occupation  is  valid  in  this  State,  which  is  not  "  equal 
and  uniform."  •  If  the  Legislature  has  not  the  Constitutional  power  to  establish  an  arbitrary 
system  of  discriminating  licenses,  it  can  of  course  delegate  no  such  powTer  to  the  City ;  and 
•therefore  the  City  licenses  must  stand  or  fall,  by  the  same  rules  which  regulate  the  State 
licenses.  The  City  may  doubtless  exercise  its  police  power  for  the  suppression  of  vice  or 
the  preservation  of  health  ;  but  it  cannot  raise  revemte  except  by  an  "  equal  and  uniform  " 
^j.stem  of  taxation,  for  the  same  reason  that  the  State  itself  cannot  do  it. 

The  last  enquiry  submitted  to  us,  is  whether  or  not  that  portion  of  Article  III,  which  im- 
poses a  tax  upon  the  principal  bank  or  association,  and  also  upon  each  branch,  is  valid  and 
•can  "be  enforced.  We  have  already  expressed  the  opinion  that  the  license  tax  upon  the  prin- 
cipal bank  is  unconstitutional,  and  for  the  same  reason,  the  tax  upon  the  branch  is  void  also. 
But  as  we  understand  this  provision,  it  imposes  a  double  tax  upon  the  same  business ;  to  wit, 
-one  upon  the  principal  bank,  which  of  necessity  includes  the  business  of  the  branches ;  and 
A  separate  tax  upon  the  business  of  the  branches.  It  cannot  be  "  equal  and  uniform  "  tax- 
ation, to  tax  the  same  capital  twice,  when  if  only  once  taxed,  at  the  rate  proposed,  it  would 
greatly  exceed  in  amount,  any  other  tax  imposed  by  law.  We  think,  therefore,  that  this  pro- 
vision is  unconstitutional. 

We  owe  an  apology,  perhaps  to  the  Committee  for  the  great  length  of  this  opinion.  But 
the  questions  involved  in  it,  are  of  vital  importance  to  the  whole  community ;  and  inasmuch 
as  the  taxing  power,  is  one  to  be  most  cautiously  exercised,  it  is  time  that  the  people  and 
courts  of  California  should  decide  whether  or  not,  the  Constitutional  guarantees  on  that 
subject  are  to  be  respected  and  maintained,  or  whether  every  citizen  is  liable  to  be  taxed 
in  his  property  or  occupation  at  the  discretion  of  the  Legislature,  capriciously,  oppressively, 
and  it  may  be,  corrupt!}-  exercised. 

Yery  Respectfully,  &c. 

CROCKETT  &  PAGE. 

San  Francisco,  July  l.sY,  1853. 


OPINION 


OF 


MESSRS.  HALLECK,  PEACHY,  BILLINGS  &  PARK, 


SAN  FRANCISCO,  JULY  2d,  1853, 
To  THE  HON.  D.  CHAMBERS,  AND  OTHERS,  COMMITTEE. 
Gentlemen : — 

We  have  had  the  honor  to  receive  from  you,  as  a  Committee  appointed  by  the 
Bankers,  Merchants,  Auctioneers,  &c.,  of  San  Francisco,  a  Communication;  in  which 
you  desire  our  opinion  upon  the  validity  of  certain  parts  of  an  act  of  the  Legislature  of 
this  State,  entitled  "An  Act  to  provide  revenue  for  the  support  of  the  Government  of  this 
State,"  approved  May  18th,  1853. 

Many  of  the  questions  presented  for  our  consideration  are  novel  and  interesting. 
Some  of  them  have.already  been  the  subjects  of  judicial  exposition.  They  all  involve 
the  very  delicate  and  difficult  task  of  examining  laws  in  reference  to  their  constitution- 
ality. A  full  understanding  of  all  that  has  been  decided  by  Courts  upon  like  ques- 
tions, involves  a  critical  knowledge  of  the  Constitutions  of  the  various  States,  and  of 
the  United  States  ;  of  their  revenue  laws,  and  of  the  cases  arising  out  of  a  conflict  be- 
tween the  law  and  the  Constitution,  which  have  been  made  the  subject  of  judicial  de- 
cision. This  would  require  the  labor  of  many  weeks,  and  the  examination  of  books, 
many  of  which  are  not  to  be  found  in  this  City.  Without  professing  therefore  to  have 
made  an  examination  of  the  subject,  which  has  exhausted  all  its  learning  ;  and  with- 
holding all  apology  for  having  failed  to  do  that  for  which  neither  time,  nor  opportuni- 
ty was  afforded,  we  proceed  to  give  you  the  result  of  our  investigations. 

In  the  first  place  we  will  remark,  that  the  difficulty  of  setting  aside  a  law  on  the  ground 
of  its  unconstitutionality,  is  much  enhanced  when  the  object  of  the  law  is  revenue,  for 
the  support  of  the  State.  The  Courts  always  endeavor,  for  reasons  of  public  policy 
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to  sustain  revenue  laws ;  and  the  utmost  liberality  for  that  purpose,  has  become  a8 
clearly  a  rule  of  construction  for  such  laws,  as  the  utmost  strictness  is,  for  the  con- 
struction of  the  Criminal  Code.  It  follows,  that  unless  a  Revenue  Law  is  clearly  re- 
pugnant to  the  Constitution,  it  will  be  regarded  by  the  Courts  as  valid.  In  otir  opin- 
ions upon  the  questions  submitted  to  us,  we  will  not  lose  sight  of  this  consideration, 

Many  of  the  subjects  referred  to  us,  involve  one  common  question,  and  that  is  ',  Does 
the  Legislature  of  the  State  of  California,  possess  the  power  to  tax  trades,  profession.^ 
occupations,  &c.  ?  To  this  question  we  have  no  hesitation  in  giving  an  affirmative  an-- 
swer.  California  having  been  admitted  into  the  Union  upon  an  equal  footing  with  the 
original  States,  is  a  free,  sovereign  and  independent  nation,  except  in  the  particulars 
in  which  those  qualities  are  surrendered  to  the  Government  of  the  United  States.  The 
true  fact  of  the  General  Government  in  its  origin,  was  a  confederation  of  sovereign  and 
independent  States.  The  benefit  of  that  fact  has  been  preserved  and  granted  to  every 
State  subsequently  admitted  into  the  Union. 

In  examining  the  Constitutionality  of  an  act  of  Congress,  the  only  question  present- 
ed for  consideration  is  this  :  Does  the  Constitution  of  the  United  States  grant  to  Con- 
gress the  power  to  make  such  a  law  ?  If  there  be  no  such  grant  either  expressly  made, 
or  necessarily  implied,  the  laAV  is  unconstitutional ;  for  Congress  derives  all  its  power 
from  the  grants  made  in  the  Constitution. 

On  the  other  hand,  in  examining  the  Constitutionality  of  a  State  law,  the  question 
presented  for  consideration,  is  this :  Does  the  Constitution  of  the  State  prohibit  the 
Legislature  from  enacting  such  a  law  ?  If  it  does  not,  then  the  law  is  not  repugnant  to 
the  Constitution ;  for  State  governments  represent  the  great  mass  of  parliamentary 
power  inherent  in  bodies  politic,  and  essential  to  the  attainment  of  the  ends  of  human 
society,  and  the  purposes  of  government  among  men.  State  Constitutions  are  formed 
for  the  purpose  of  dividing  this  great  power  into  different  branches  ;  for  selecting  the 
agents  by  whom  it  is  to  1)6  exercised ;  and  for  imposing  such  limitations,  restraints, 
and  prohibitions  upon  the  powers  of  the  various  departments  of  government,  as  the 
People  shall  deem  necessary  to  their  safety,  their  liberty  and  their  happiness.  The 
Legislature  of  the  State  of  California  therefore  possesses,  all  legislative  power  not  pro- 
hibited by  the  Constitution  of  the  State,  or  of  the  LTnited  States. 

SEC.  I;  of  Art.  IV,  Constitution  of  California,  reads  thus  :  "The  Legislative  power 
of  this  State  shall  be  vested  in  a  Senate  and  Assembly,  which  shall  be  designated,  the 
Legislature  of  the  State  of  California."  It  does  not  pretend  to  define  Legislative  pow- 
er, nor  to  enumerate  and  grant  its  various  parts  and  functions.  It  imposes  limitations 
upon  the  general  grant  of  legislative  power,  but  attempts  not  to  add  anything  to  it. 
Every  law  upon  our  Statute  Book  finds  its  sanction  in  this  grant.  Hence  we  may 
form  an  idea  of  its  vastness,  and  of  the  innumerable  and  important  particulars  which  it 
includes. 

The  Legislature  therefore  has  the  power  to  tax  trades,  professions  and  occupations, 
unless  prohibited  from  doing  so  by  the  Constitution. 

The  only  provision  of  the  Constitution  with  which  such  power  of  taxation  has,  so  far 
as  we  are  informed,  been  supposed  to  conflict,  is  Section  13,  of  Article  XI,  which  is  in 
the  following  words  :• — 

"Taxation  shall  be  equal  and  uniform  throughout  the  State.     All  property  in  the 
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State  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed  by  law, 
that  assessors  and  collectors  of  Town,  County  and  State  taxes,  shall  be  elected  by  the 
qualified  electors  of  the  District,  County  or  Town  in  which  the  property  taxed  for  Statej 
County  or  Town  purposes,  is  situated," 

From  the  best  consideration  we  have  been  able  to  give  the  subject,  we  are  of  opin- 
ion, that  the  first  clause  of  the  section  which  declares  that  "  taxation  shall  be  equal  and 
uniform  throughout  the  State,"  is  general  in  its  operation,  as  it  clearly  is  in  its  terms, 
and  was  designed  to  embrace  taxes  of  every  description,  whatever  might  be  the  subject 
of  them,  and  consequently  that  no  tax  for  State  purposes  can  be  Constitutional  which 
on  its  face  makes  a  distinction  in  the  rate  of  taxation  between  persons  or  property,  lo- 
cated in  different  sections  of  the  State. 

The  next  clause  of  the  section  we  think  was  intended  to  apply  exclusively  to  direct 
taxation  on  property,  and  to  provide  that  when  property  was  the  subject  of  taxation, 
it  should  be  in  proportion  to  its  value,  to  be  ascertained  by  local  ofiicers  elected  by  the 
people,  and  collected  by  such  ofiicers  ;  and  that  it  was  not  designed  to  prohibit  the  tax- 
ation of  other  things  than  property,  if  the  Legislature  should  deem  the  interest  of  the 
State  to  require  such  other  taxation. 

This  appears  to  us,  to  be  the  fair  and  natural  import  of  the  language  of  this  clause 
of  the  Constitution.  If  it  be  construed  to  prohibit  every  other  mode  of  taxation  than 
that  of  the  assessed  value  upon  property,  it  will  follow,  that  the  poll  tax,  which  has 
been  assessed  and  collected  from  the  first  organization  of  the  government  of  this  State, 
and  the  foreign  miners  tax  which  has  been  declared  valid  by  the  judgment  of  the  Su- 
preme Court  of  the  State,  would  be  unconstitutional. 

It  has  been  usual  in  most  of  the  States  in  the  Union,  for  the  Legislatures  to  provide 
for  the  assessing  of  taxes  not  only  directly  upon  property,  but  also  upon  trades,  occu- 
pations and  employments.  At  the  first  session  of  the  Legislature  of  this  State,  on  the 
the  22nd  of  April,  1850,  an  act  was  passed  directing  the  assessment  of  License  taxes, 
on  venders  of  merchandise  of  either  foreign  or  domestic  growth  or  manufacture,  on 
venders  of  spirituous  liquors  in  small  quantities,  on  traveling  Merchants  or  Pedlars,  on 
Caravans,  Theatres,  and  other  public  exhibitions,  on  Stock  or  Exchange  Brokers,  In- 
surance Companies  and  Agents,  &c.  The  sums  for  which  licenses  were  to  be  obtained 
were  not  to  exceed  or  fall  short  of  certain  specified  amounts  on  each  class  of  cases,  the 
sums  to  be  fixed  within  the  prescribed  limits,  by  the  Courts  of  Sessions  of  the  respec- 
tive counties  according  to  the  amount  of  business  of  the  persons  to  be  licensed.  This 
law,  or  others  of  a  similar  character,  have  been  in  force  in  this  State  from  that  time  to 
the  present,  and  we  are  not  prepared  to  say  that  they  are  in  violation  of  the  State  Con- 
stitution. On  the  contrary,  we  are  of  opinion,  that  such  trades,  occupations  and  em- 
ployments are  legitimate  subjects  of  taxation,  and  that  the  revenue  act  of  May  18, 1853, 
is  not  in  that  respect  repugnant  to  the  Constitution  of  the  State. 

In  answer  to  the  first  question — Whether  or  not  Act.  3,  relating  to  Licenses  to 
Bankers,  Dealers  in  Exchange,  Stocks,  Gold  Dust,  &c.,  is  valid  and  Constitutional. 
We  think  the  first  section  of  that  Act,  valid  and  Constitutional,  except  in  its  operation 
upon  persons  engaged  in  the  business  of  carrying  gold  dust,  or  bullion,  or  silver  ''from 
any  place  in  this  State  to  any  place  out  of  this  State."  We  regard  this  as  a  taxrnpon 
B3. 
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exports.  What  we  shall  say  upon  the  subject  of  the  taxes  on  the  Consigned  Goods, 
•will  be  applicable  to  this  point;  we  refer  to  it  for  our  opinion. 

The  tax  on  dealers  in  foreign  bills  of  exchange,  is  in  our  opinion  valid.  A  similar 
question  arose  in  the  Supreme  Court  of  the  United  States,  in  a  case  from  Louisiana, 
reported  in  8  How.,  80.  The  Court  sustained  the  State  law. 

The  mode  of  enforcing  the  taxes  laid  by  this  article,  is  harsh,  unusual  and  severe. 

If  the  party  fail  to  come  forward  within  the  time  limited  by  law,  and  make  affidavit 
that  his  biisiness  in  the  next  succeeding  three  months  will  not  exceed  the  estimate  un- 
der which  he  applies  for  a  license,  it  is  made  the  duty  of  the  Sheriff  to  assess  the  busi- 
ness "  upon  any  information,"  and  to  seize  and  sell  the  goods  and  chattels,  rights  and 
credit  of  the  delinquent,  to  double  the  tax,  and  pay  it  to  the  State,  and  retain  the  costs 
of  the  seizure  and  sale. 

This  is  certainly  a  very  summary  method  of  enforcing  a  debt  due  the  State.  We 
would  pronounce  it  to  be  in  violation  of  the  Constitution  of  California,  were  it  not  that 
the  summary  methods  adopted  by  states  for  the  collection  of  taxes,  seem  to  be  an  ex- 
ception to  the  general  constitutional  provisions,  for  the  protection  of  the  property  of 
citizens,  allowed  by  courts  on  the  ground  of  public  expediency  and  necessity. 

The  Constitution  provides  that  no  citizen  shall  be  "  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law,"  and  that  "  the  right  erf  trial  by  Jury  shall  be  secured 
to  all,  and  remain  inviolate  forever."  The  mode  of  enforcing  the  collection  of  licenses 
acquired  by  the  article  under  consideration,  certainly  conflicts  with  above  provisions 
of  the  Constitution.  Yet  it  is  the  usual  practice  of  states,  whose  Constitutions  are 
similar  with  our  own,  to  direct  the  sale  of  property  for  taxes,  without  the  process  of 
suit  against  the  person  refusing  to  pay  them.  Such  has  been  the  practice  in  our  own 
State,  and  doubtless  the  Courts  will  sustain  it. 

But  the  usual  mode  of  enforcing  the  collection  of  licenses,  is  to  make  the  transac- 
tion of  the  business  without  license,  a  misdemeanor,  for  which  a  penalty  is  imposed. 

Our  law  by  doubling  the  license  tax,  does  in  fact,  annex  a  penalty  to  the  failure  to 
procure  and  pay  for  a  license.  The  tax  is  "ten  cents  upon  each  one  hundred  dollars 
of  business."  The  penalty  is  measured  by  and  equal  to  the  tax. 

An  Ordinance  of  the  City  of  Savannah  required  the  City  Treasurer,  in  default  of 
any  person  to  make  his  return  of  sales  within  a  prescribed  time,  to  assess  the  value  of 
the  goods  sold  by  such  defaulter,  from  the  best  information  he  could  obtain,  and  to  is- 
sue his  warrant  of  distress  for  the  amount  of  such  assessment.  Judge  Berrien  held 
that  "the  means  adopted  for  the  enforcement  of  the  tax,  by  an  arbitrary  assessment  at 
the  mere  will  and  discretion  of  the  City  Treasurer,  without  revision  or  control,  is  a 
mode  of  procedure  which  is  violative  of  the  private  right  of  the  citizen — not  author- 
ized by  the  laws  of  the  State,  nor  consonant  to  the  Constitution."  The  report'  of  the 
case  contains  no  reason  for  the  judgment. 

To  conclude  this  point,  we  incline  to  the  opinion,  that  the  considerations  of  public 
expediency  and  necessity  upon  which  the  usual  summary  methods  of  collecting  the 
general  regular  taxes  are  defended,  would  not  be  of  sufficient  force  to  induce  the  Courts 
to  sustain  the  gross  violation  of  private  right,  and  the  utter  disregard  of  Constitutional 
safeguard  and  protection,  which  is  manifested  in  this  provision  of  the  law. 

We  cannot  see,  why  public  necessity  or  convenience,  should  require  the  Courts  to 
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sanction  a  proceeding  for  which  public  necessity  cannot  be  pleaded  as  an  excuse,  and 
to  which  public  expediency,  the  guaranties  of  the  Constitution,  and  the  principles  of 
republican  government  are  directly  opposed.  The  taxes  and  penalties  upon  merchants 
and  dealers  in  liquor  and  tavern  keepers,  upon  aliens  not  bonafide  residents  in  this 
State,  entitled  to  property  .as  heirs,  donees  or  legatees ;  upon  auctioneers ;  and  upon 
persons  selling  consigned  goods,  are  to  be  enforced  by  suit.  We  can  see  no  reason 
why  an  invidious  distinction  should  be  made  against  bankers,  (fee. 

Art.  IV.  Licensing  merchants  and  dealers  in  liquors  and  tavern  keepers.  We  can 
see  no  reason  for  pronouncing  the  provisions  of  this  section  invalid. 

Art.  VI.  The  tax  upon  auctioneers.  This  section  imposes  two  taxes.  One  may  be 
regarded  as  a  tax  upon  the  business  of  the  auctioneer — the  other  a  tax  upon  the  proper- 
ty he  sells,  although  by  the  form  of  the  law,  the  tax  is  in  both  instances  on  the  auc- 
tioneer. The  first  relates  to  the  money  required  to  be  paid  by  the  auctioneer  for  his 
license  ;  the  second,  to  the  per  centage  upon  the  sales  of  property  for  which  he  is  res- 
ponsible. 

We  are  disposed  to  regard  both  of  these  as  unconstitutional.  The  license  proper, 
because  it  is  unequal  and  not  uniform  throughout  the  State,  and  the  per  centage  on  the 
property  sold,  because  the  same  property  may  have  been  already  taxed,  and  the  Con- 
stitution declares  that  taxation  should  be  equal  and  uniform  throughout  the  State,  and 
that  property  shall  be  taxed  in  proportion  to  its  value. 

A  license  tax  of  $250  per  quarter  is  laid  on  auctioneers  doing  business  in  a  place 
whose  population  exceeds  10,000,  and  of  $100  per  quarter,  on  auctioneers  doing  busi- 
ness in  a  place  containing  a  lesser  population.  This  taxation  is  unequal,  and  not  uni- 
form throughout  the  State.  If  the  Legislature  attempt  to  discriminate  between  auc- 
tioneers, by  requiring  them  to  pay  for  their  licenses,  in  proportion  to  the  amount  of 
their  business,  the  equality  and  uniformity  of  the  tax  might  be  preserved  ;  but  the  dis- 
crimination against  certain  localities  and  in  favor  of  others,  is  in  our  opinion  repug- 
nant to  the  Constitution.  We  can  conceive  no  reason  why  an  auctioneer  in  San  Fran- 
cisco, and  Sacramento  City  should  be  made  to  pay  $250  per  quarter,  for  a  license  to 
transact  his  business,  while  a  person  engaged  in  the  same  occupation  in  Marysville  or 
Stockton  is  required  to  pay  only  $100  per  quarter.  If  the  distinction  is  made  on  the 
supposition. that  the  business  in  the  larger  place,  is  the  more  profitable,  we  say  that 
the  Legislature  has  discarded  a  very  easy  and  plain  method  of  graduating  the  tax  to  the 
profit,  and  adopted  an  arbitrary  assessment  which  may  lead  to  great  abuse,  and  is  evi- 
dently productive  of  inequality. 

As  to  the  per  centage  required  to  be  paid  by  the  auctioneer  on  the  amount  of  his 
sales,  we  are  inclined  to  the  opinion  that  the  provision  of  the  law  in  this  respect  is  un- 
constitutional. After  a  citizen  has  paid  his  taxes  on  the  assessed  value  of  his  proper- 
ty, it  would  seem,  that  he  should  be  absolved  from  further  taxation  on  its  account 
during  the  fiscal  year.  His  property  has  been  already  taxed  in  proportion  to  its  value, 
why  then  should  it  be  again  taxed  when  it  is  sold  ?  For  it  is  very  clear  that  whatever 
may  be  the  form  of  the  law,  its  substance  and  real  operation  is  to  lay  an  additional  tax 
on  property  when  sold  at  auction. 

Consigned  Goods.  All  goods  brought  or  received  within  this  State  from  any  other 
State,  or  from  any  foreign  country,  owned  by  any  person  not  domiciled  in  this  State, 
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to  be  sold  in  this  State,  are  declared  to  be  consigned  goods,  within  the  meaning  of 
the  Act. 

All  persons  selling  consigned  goods  within  this  State  shall  be  subject  to  a  tax,  for 
the  use  of  the  State,  at  the  rate  of  sixty  cents,  on  each  ono  hundred  dollars  of  the 
amount  of  such  sales. 

In  determining  the  constitutionality  of  this  part  of  our  revenue  act,  we  will  treat  the 
subject  matter  under  three  heads: — 

I.  The   products  of  foreign  nations  imported  by  any  person  who  has  not  his  domi- 
cil  in  this  State. 

II.  The  articles  brought   from  any  other  State,  being  the  property  of  a  citizen  of 
another  State,  who  has  not  his  domicil  in  this  State. 

III.  Articles  brought  from  another  State  being  the  property  of  «,n  alien  who  has  not 
his  domicil  in  this  Stste. 

I.  With  regard  to  the  unconstitutionality  of  the  law,  in  so  far  as  it  attempts  to  im- 
pose a  tax  for  the  purpose  of  revenue  on  the  sale  of  articles  imported  into  this  State 
from  foreign  countries,  whether  imported  by  a  citizen  of  this,  or  another  State,  or  by 
an  alien,  we  entertain  no  doubt. 

The  case  of  Brown  vs.  the  State  of  Maryland,  reported  in  12  Wheaten,  419,  settles 
the  question  definitively.  In  that  case,  the  State  of  Maryland  by  a  lawpassedin  1821, 
enacted,  "that  all  importers  of  foreign  articles  or  commodities,  of  dry  goods,  wares,  or 
merchandizes,  by  bale  or  package,  or  of  wine,  rum,  &c.,  and  other  persons  selling  the 
same  by  wholesale,  bale  or  package,  &c.,  should  before  they  are  authorized  to  sell,  take 
out  a  license  for  which  they  should  pay  fifty  dollars."  The  case  came  into  the  Supreme 
Court  of  the  United  States  by  Writ  of  Error  to  the  Court  of  Appeals  of  Maryland. 
The  case  was  ably  argued  by  Mr.  Meredith  and  the  Attorney  General  of  the  United 
States,  for  the  Plaintiff  in  Error,  and  by  Mr.  Taney,  now  Chief  Justice,  and  Mr.  John- 
son, Contra.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court.  The  cause 
depended  entirely  on  the  question,  whether  the  Legislature  of  a  State,  can  constitu- 
tionally require  the  importer  of  foreign  articles,  to  take  out  a  license  from  the  State, 
before  he  shall  be  permitted  to  sell  a  bale  or  package  so  imported.  The  Court  decided 
against  the  constitutionality  of  the  State  law,  because  it  violated  that  provision  of  the 
Constitution  of  the  United  States,  which  declares  that  "no  State  shall  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws."  In  answer  to  the  argument 
of  counsel,  that  the  tax  imposed  by  the  law  of  Maryland,  was  not  a  tax  upon  the  arti- 
cle imported,  but  upon  the  person  of  the  seller,  Judge  Marshall  says  :  "It  is  impossi- 
ble to  conceal  from  ourselves  that  this  is  varying  the  form  without  varying  the  sub- 
stance. It  is  treating  a  prohibition  which  is  general,  as  if  it  were  confined  to  a  par- 
ticular mode  of  doing  the  forbidden  thing.  All  must  perceive  that  a  tax  on  the  sale  of 
an  article,  imported  only  for  sale,  is  a  tax  on  the  article  itself."  "  A  tax  on  the  occu- 
pation of  an  importer,  is  a  tax  on  importation."  "It  must  add  to  the  price  of  the  article, 
and  be  paid  by  the  consumer,  or  by  the  importer  himself,  in  like  manner  as  a  direct 
duty  on  the  article  itself  would  be  paid.  This  the  State  has  not  a  right  to  do,  because 
it  is  prohibited  by  the  Constitution." 

.The  Court  were  of  the  opinion,  that  the  Maryland  law  was  void,  being  repugnant  to 
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that  clause  in  the  Constitution  of  the  United  States,  which  empowers  "  Congress  to  reg- 
ulate Commerce  with  foreign  nations,  and  among  the  several  States,  and  with  the  In- 
dian tribes." 

In  concluding  the  opinion  Chief  Justice  Marshall  says  :  "It  may  be  proper  to  add 
that  we  suppose  the  principles  laid  down  in  this  case  to  apply  equally  to  importations 
from  a  Sister  State  We  do  not  mean  to  give  any  opinion  on  a  tax  discriminating  be- 
tween foreign  and  domestic  articles." 

This  case  has  been  frequently  cited,  and  the  principles  it  decided  reaffirmed  by  later 
decisions  of  the  Supreme  Court.  We  refer  to  the  License  Cases,  decided  by  the  Su- 
preme Court  in  1847,  and  reported  in  5th  How.  Rep.  504. 

So  far  then  a«  our  revenue  law,  imposes  a  tax  on  the  seller  of  articles  imported  from 
a  foreign  country  into  this  State,  it  clearly  violates  the  Constitution  of  the  United 
States,  and  is  void. 

II.  The  second  division  of  the  subject  presents  this  question:  Is  the  revenue  law 
of  our  State,  valid,  in  so  far  as  it  imposes  a  tax  on  the  seller  of  articles  brought  into 
California  from  another  State  and  owned  by  a  citizen  of  another  State  not  domiciled 
in  California,  within  the  meaning  of  the  act. 

If  our  law  in  the  respect  in  which  we  are  treating  it,  violates  the  Constitution  of  the 
United  States,  it  must  be  for  one  or  more  of  the  following  reasons : 

1st.  Because  the  Court  declares  that  "no  State  shall  without  the  consent  of  Con 
gress  lay  any  imposts,  or  duties  on  imports  or  exports." 

2nd.  Because  it  declares  that  "Congress  shall  have  power  to  regulate  commerce 
with  foreign  nations,  among  the  States,  and  with  Indian  tribes." 

3rd.  Because  it  declares  that  "  the  citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  States." 

It  is  to  be  regretted  that  the  meaning  of  the  words  imports  and  exports,  as  used  in 
the  clause  of  the  Constitution  above  referred  to,  has  never,  so  far  as  we  can  discover 
been  judicially  expounded.  If  by  imports  is  intended,  whatsoever  is  brought  from'one 
State  into  another,  as  well  as  what  is  brought  from  a  foreign  country  into  a  State,  then 
it  is  clear  that  our  revenue  law  imposing  a  tax  on  the  seller  of  articles  brought  into  this 
State  from  another  State,  is  as  much  a  violation  of  the  Federal  Constitution,  as  when 
it  makes  the  same  provision  in  regard  to  the  sale  of  articles  imported  from  a  foreign 
country. 

In  the  absence  of  direct  authority  on  the  subject,  we  can  only  reason  from  the 
established  rules  of  interpretation  and  construction,  and  from  such  hints  upon  the  sub- 
ject as  we  find  scattered  through  the  opinions  of  Courts.  It  must  be  remembered  that 
we  are  now  speaking  of  the  meaning  of  the  words  imports  and  exports  as  used  in  the 
clause  of  the  Constitution  of  the  United  States  which  declares  that  "  no  State  shall 
lay  any  imposts,  or  duties  on  exports  or  imports."  The  same  words  when  used  in  the 
same  Instrument,  in  reference  to  the  powers  of  Congress,  and  when  used  in  the  acts 
of  Congress  relating  to  our  foreign  commerce,  must  be  differently  construed.  When 
the  Constitution  was  being  framed,  the  States  were  sovereign  and  independent,  and 
bound  loosely  together  by  the  old  articles  of  Confederation.  The  word  imports  used 
in  reference  to  a  State,  meant  to  all  intents  and  purposes,  articles  introduced  into  one 
State  from  another.  The  States  were  foreign  to  each  other,  and  were  in  the  habit  of 
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then  to  prohibit  the  States  from  levying  imposts  and  duties,  on  articles  imported  into, 
or  exported  from,  one  State  into  another,  as  well  as  upon  articles  brought  from,  or  car- 
ried to  England  or  France ;  the  general  terms  imports  and  exports  would  have  been 
used,  as  including  both  kinds  of  commerce.  This  seems  to  be  the  opinion  of  Justice 
Catron  in  the  License  Cases,  reported  in  5  How.  R.  at  page  599.  Judge  Catron  says  : 
''The  second  objection  relies  on  the  first  article  and  tenth  section  of  the  Constitution, 
which  provides  that  'no  State  shall  lay  any  imposts  or  duties,  on  imports  or  exports, 
nor  any  duty  on  tonnage,'  &c.  These  are  negative  restrictions  where  the  Constitution 
operates  by  its  own  force  ;  but  as  no  duty  or  tax  was  imposed  on  the  gin  introduced 
into  New  Hampshire  from  Massachusetts,  either  directly  or  indirectly,  these  prohibi- 
tions on  the  state  power  do  not  apply."  This  language  seems  to  take  for  granted  that 
an  article  introduced  into  New  Hampshire  is  an  import  in  the  sense  in  which  the  word 
is  used  in  the  clause  of  the  Constitution  referred  to,— otherwise  it  would  have  been 
useless  in  connection  with  the  Constitutional  prohibition  to  enquire  whether  the  New 
Hampshire  law  imposed  a  tax  or  duty.  Again  the  same  Judge  in  the  passenger  cases 
7  How.  R.  445,  says  :  "  Before  the  Constitution  existed,  the  States  taxed  the  commerce 
and  intercouse  of  each  other.  This  was  the  leading  cause  of  abandoning  the  Con- 
federation and  forming  the  Constitution,— more  than  all  other  causes  it  lead  to  this 
result ;  and  the  provision  prohibiting  the  States  from  laying  any  duty  on  imports  or 
exports,  and  the  one  which  declares  that  vessels  bound  to  or  from  one  State,  shall  not 
be  obliged  to  enter,  clear  or  pay  duties  in  another,  were  especially  intended  to  prevent 
the  evil." 

Judge  McLean,  in  the  License  Cases,  5  How.  599,  commenting  upon  the  remark  of 
Ch.  Justice  Marshall  in  the  case  of  Brown  vs.  State  of  Maryland  :  that  the  same  prin- 
ciples would  apply  equally  to  importations  from  a  sister  State,  expresses  a  doubt  of  its 
correctness.     But  in  the  license  case  then  under  consideration  as  well  in  the  case  of 
Brown  vs.  State  of  Maryland,  the  question,  in  the  view  of  the  case  taken  by  Judge 
McLean,  did  not  arise,  for  he  says :  "  if  this  tax  had  been  laid  on  the  property  as  an 
import  into  the  State,  the  law  would  have  been  repugnant  to  the  Constitution.     It 
would  have  been  a  regulation  of  commerce  among  the  States  which  has  been  given 
exclusively  to  Congress."     And  yet  Judge  McLean  is  not  positive.     He  says:  "it  is 
supposed  that  the  declaration,  that  no  State  shall  lay  any  imposts,  or  duties  on  im- 
ports or  exports.  &c.,  refers  to  foreign  commerce."     "The  word  import,  he  says,  in  a 
commercial  sense,  means  the  goods  or  articles  brought  into  this  country  from  abroad.". 
That  is  true ;  such  is  its  meaning  note,  in  commercial  language.     But  that  such  was  it;s  '• 
meaning  in  commercial  language  when  used  in  the  Constitution,  may  be  doubted,  "fo'r' 
when  written  and  discussed  in  the  convention;  which  formed  that  instrument,  there  was  ' 
no  such  thing  as  "  this  Country"  as  used  in  Judge  McLeans  definition.    To  strengthen 
his  position,  Judge  McLean  adds  :  "  A  revenue  to  the  General  Government  could  never 
have  been  contemplated  from  any  regulation  of  commerce  among  the  States.     Coun- 
tervailing duties  under  the  Confederation  were  imposed  by  the  different  States,  tosucti', 
an  extent  as  to  endanger  the  Confederacy.     But  this  cannot  be  done  under  the  Con- 
stitution by  Congress,  in  whom  the  right  to  regulate  commerce  among  the  States 
is  vested."     Judge  McLean's  reasoning  when  analyzed,  is  this  :  Congress,  has  power 
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to  lay  taxes,  duties,  imposts,  &c.,  but  Congress  has  no  power  to  lay  imposts,  or  duties 
on  articles  brought  from  one  State  into  another — therefore  the  word  imports  relates  to 
articles  brought  from  foreign  countries  into  a  State — now  both  of  the  premises  are  cor- 
rect, and  yet  the  conclusion  is  not  rightly  drawn.  "  Imposts,  or  duties  on  imports  and 
exports,"  when  used  in  the  Constitution  in  reference  to  the  powers  of  Congress,  or  the 
National  Government,  may  well  be  interpreted  to  refer  to  foreign  commerce.  What 
is  an  import  into  the  United  States,  must  necessarily  come  from  abroad,  and  what  is 
an  export  from  the  United  States  must  necessarily  be  sent  abroad.  And  yet  the  same 
words  when  used  in  the  clause  of  the  Constitution,  which  declares  that  no  State  shall 
lay  any  imposts,  or  duties,  on  imports  or  exports,  may  with  equal  propriety  refer  to 
commerce  among  the  States  as  well  as  foreign  commerce.  When  the  prohibition  was 
made,  each  one  of  the  thirteen  States,  was  as  foreign  to  the  other,  as  to  the  Nations  of 
Europe.  The  States  taxed  each  others  commerce — laid  imposts  and  duties,  on  articles 
imported  from  one  into  another.  Surely  in  those  days,  an  impost  or  duty  laid  by  a 
State  on  imports,  was  an  impost  or  duty  laid  on  ar tioles  imported  from  another  State. 
It  was  to  get  rid  of  these  vexatious  "  imposts  or  duties  on  imports  and  exports,"  that 
the  present  Constitution  was  adopted.  A  free  and  unrestricted  trade  among  the  States 
was  one  of  the  principal  reasons  for  the  adoption  of  our  Federal  Groverment.  It  would 
be  very  singular  if  the  Constitution  made  for  the  purpose  of  securing  the  objects  of  the 
Union,  should  have  failed  to  effect  that  which  was  the  most  important  of  any. 

Yet  such  is  the  case,  if  the  States  are  not  prohibited  from  laying  imposts,  or  duties 
on  articles  brought  into  them  from  another  State.  And  it  is  clear  they  are  not  prohib- 
ited, unless  by  the  clause  of  the  Constitution  so  often  quoted,  which  declares  that  "  no 
State  shall  lay  any  imposts,  or  duties  on  imports  and  exports,"  &c.  For  the  power  in 
Congress  to  regulate  Commerce  with  Foreign  Nations  and  among  the  States,  the 
only  other  clause  in  the  Constitution  from  which-  the  prohibition  in  question  can  pos- 
sibly be  deduced,  is  not  regarded  as  authorising  Congress  to  lay  duties  upon  articles 
imported  from  one  State  into  another.  The  laying  of  such  imposts  and  duties  is  not 
a  regulation  of  commerce,  within  the  meaning  of  the  Constitution.  Congress  has 
no  such  power,  either  concurrent  with  the  States,  or  exclusive  of  them.  What  then 
is  to  prevent  the  States  from  laying  such  duties  ?  An  express  prohibition  against 
their  doing  it.  No.  An  exclusive  power  in  Congress,  to  do  the  same  thing  1  No. 
A  power  in  Congress,  concurrent  with  a  power  in  the  States  'I  We  have  just  seen 
that  Congress  has  no  power  to  lay  such  duties  or  imposts,  either  exclusive  or  concur- 
rent. What  then  is  to  limit  the  power  of  the  States  in  this  particular. 

Judge  McLean  contends  that  the  power  granted  to  Congress  to  regulate  Commerce 
among  the  States,  is  an  exclusive  power.  He  says  in  the  License  Cases,  5  How., 
595 :  "  if  this  tax  had  been  laid  on  the  property  (brought  in  New  Hampshire  from 
Massachusetts,)  as  an  import,  the  law  would  have  been  repugnant  to  the  Constitu- 
tion. It  would  have  been  a  regulation  of  Commerce  among  the  States,  which  has 
been  exclusively  given  to  Congress."  On  the  preceding  page  he  says  Congress  in 
whom  the  power  to  regulate  Commerce  is  vested,  cannot  under  the  Constitution  lay 
duties  or  imposts  upon  articles  imported  into  one  state  from  another.  It  seems  to  fol- 
low, that  if  the  right  to  regulate  Comrnerco  among  the  states,  does  not  confer  upon 
Congress  the  power  to  lay  duties  upon  articles  imported  into  one  state  from  another, 
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neither  does  it  authorize  Congress  to  prohibit  the  states  from  levying  such  duties^ 

For  the  purpose  of  further  illustrating  the  necessity  of  construing  the  clause  of 
the  Constitution  which  prohibits  the  states  from  laying  any  imposts,  or  duties  on  im- 
ports or  exports,  to  refer  to  commerce  among  the  states,  as  well  as  with  Foreign  Coun- 
tries. We  will  quote  the  expressions  of  Ch.  Justice  Taney  in  the  License  and  Passen- 
ger Cases.  Citing  the  Federalist  he  says,  7  How.,  479  :  "  It  maintains  that  no  right 
of  taxation  which  the  states  had  previously  enjoyed,  was  surrendered,  unless  express- 
ly prohibited  ;  that  it  was  not  impaired  by  any  affirmative  grant  of  power  to  the  Gen- 
eral Government ;  that  duties  on  imports  were  a  part  of  the  taxing  power,  and  that 
the  states  would  have  had  a  right  after  the  adoption  of  the  Constitution  to  lay  duties 
on  imports  and  exports  if  they  had  not  been  expressly  prohibited."  Again  he  says  : 
"  The  grant  of  the  power  to  regulate  commerce,  therefrom,  did  not  in  the  opinion  of 
Mr.  Hamilton,  Mr.  Madison,  and  Mr.  Jay,  prohibited  the  States  from  laying  imposts 
and  duties  upon  imports  brought  into  their  own  territories.  It  did  not  apply  to  the 
right  of  taxation  in  either  sovereignty,  the  taxing  power  being  a  distinct  and  sep- 
arate power  from  the  regulation  of  commerce,  and  the  right  of  taxation  in  the  States 
remaining  over  every  subject  where  it  before  existed,  with  the  exception  only  of  those 
expressly  prohibited  "  ib.  480.  Again  he  quotes  and  approves  Ch.  Just.  Marshall's 
opinion  in  Gibbons  vs.  Ogdcn,  9  Wheat.  201,  where  he  says:  "In  a  separate  clause  of 
the  Constitution,  the  power  to  regulate  Commerce  is  given,  as  being  entirely  distinct 
from  the  right  to  levy  taxes  and  imposts,  and  as  being  a  new  power  not  before  confer- 
red." "  I  may  therefore  safely  assume  "  continues  Judge  Taney,  "  that  according  to 
the  true  construction  of  the  Constitution,  the  power  granted  to  Congress  to  regulate 
Commerce,  did  not  in  any  degree  abridge  the  power  of  taxation  in  the  States ;  and 
that  they  would  at  this  day  have  the  right  to  tax  the  Merchandise  brought  into  their 
ports,  and  harbours,  by  the  authority  and  under  the  regulations  of  Congress,  had 
they  not  been  expressly  prohibited.  They  are  expressly  prohibited  from  laying  any 
duty  on  imports  or  exports,  except  what  may  be  absolutely  necessary  for  executing 
their  inspection  laws,  and  also  from  laying  any  tonnage  duty,  so  far  their  taxing  power 
over  commerce  is  restrained,  but  no  farther.  They  retain  all  the  rest ;  and  if  the  money 
demanded  is  a  tax  upon  commerce,  or  the  instrument  or  vehicle  of  commerce,  it  furnishes 
no  objection  to  it,  'unless  it  is  a  duty  on  imports,  or  a  tonnage  duty,  for  these  alone 
are  forbidden."  7  How.  480. 

In  the  opinion  then  of  Judge  Taney,  fortified  as  he  is  by  the  Federalist  and  by  Ch. 
Justice  Marshall,  the  power  over  every  species  of  taxation  possessed  by  the  States,  be- 
fore the  adoption  of  the  Constitution,  remains  with  them  to  this  day,  unless  expressly 
prohibited  by  the  Constitution,  entirely  unimpared  by  any  affirmative  grant  to  the 
General  Goverment.  Without  the  express  prohibition,  the  States  at  this  day  would 
have  the  right  to  tax  the  merchandise  brought  into  their  ports  and  harbours  under  the 
regulations  of  Congress.  Yet  when  the  State  of  Maryland  undertook  to  tax  foreign 
merchandise  imported  into  its  harbour  and  port,  under  a  regulation  of  Congress,  the 
Supreme  Court,  decides  the  Maryland  law  to  be  in  violation  of  two  clauses  of  the  Con- 
stitution of  the  United  States  ;  1st,  that  which  declares  that  "no  State  shall  lay  any 
imposts,  or  duties  on  imports  or  exports,"  and  2ndly,  that  which  empowers  Congress  to 
regulate  commerce  with  foreign  nations,  and  among  the  States.  And  when  this  case 
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came  Under  review  in  the  license  cases,  Judge  Taney  approves  the  decision,  and  gives 
new  reasons  to  establish  its  correctness*  In  treating  the  case  of  Thurlow  vs.  State  of 
Massachusetts,  he  cites  the  case  of  Brown  vs'.  Maryland,  and  declares  his  assent  to 
that  part  of  the  opinion  of  Judge  Marshall,  in  which  he  regards  the  law  of  Maryland; 
as  laying  an  impost  or  duty  on  an  article  imported  from  a  foreign  country. 

In  this  particular  Judge  Taney  acts  consistently  with  the  doctrines  we  have  just 
quoted,  as  laid  down  by  him  in  the  passenger  case,  there  being  an  express  prohibition 
in  the  Constitution  of  the  United  States,  against  the  taxation  attempted  by  the  State 
of  Maryland^  Btit  when  he  comes  to  the  consideration  of  the  New  Hampshire  license 
case,  in  the  same  opinion  in  which  he  considers  the  case  of  Thurlow  vs.  the  State  of 
Massachusetts,  he  again  reviews  the  case  of  Brown  vs.  State  of  Maryland,  and  approves 
the  decision,  because  he  says  :  ^"  that  case  was  one  arising  out  of  commerce  with  foreign 
nations  which  Congress  had  regulated  by  law,''  ib.  578.  "Upon  the  whole  therefore/' 
concludes  Judge  Taney,  "the  law  of  New  Hampshire  is  in  my  judgment  a  valid  one. 
For  although  the  gin  sold  was  ah  import  from  another  State,  and  Congress  have  clearly 
the  power  to  regulate  such  importations,  under  the  grant  of  power  to  regulate  commerce 
among  the  several  States;  yet,  as  Congress  has  made  no  regulation  on  the  subject, 
the  traffic  in  the  article  may  be  lawfully  regulated  by  the  State  as  soon  as  it  is  landed 
in  its  territory ;  and  a  tax  imposed  upon  it,  or  a  license  required,  or  the  sale  altogether 
prohibited,  according  to  the  policy  which  the  State  may  suppose  to  be  its  interest  or 
duty  to  pursue."  Ib.  58(3.  Here  we  find  Judge  Taney  broadly  asserting  that  New 
Hampshire  may  tax  articles  imported  from  sister  States,  because  Congress  in  the  ex- 
ercise of  the  power  to  regulate  commerce  among  the  States,  has  not  prohibited  such 
taxation.  That  is  to  say,  that  Congress  in  the  exercise  of  an  affirmative  grant  of 
power,  may  abridge  ami  control  the  power  of  taxation  in  a  State,  when  there  is  no  ex- 
press prohibition  in  the  Constitution. 

If  the  opinion  given  by  Judge  Taney  in  the  passenger  cases,  which  we  have  quoted, 
is  correct,  it  leads  to  this  result:  that  the  States  may  levy  such  duties  and  tsycos  as 
they  should  think  fit,  on  articles  brought  into  them  from  other  States,  unless  expressly 
prohibited  by  the  Constitution  of  the  United  States,  in  the  clause  where  it  declares 
that  "no  State  shall  lay  any  imposts,  or  duties  on  imports  and  exports/'  and  that  such 
express  prohibition  does  not  exist  unless  the  word  imports  refers  as  well  to  commerce 
among  the  States,  as  to  foreign  commerce. 

It  is  our  opinion  that  such  is  its  true  meaning  in  the  clause  of  the  Constitution  re- 
ferred to,  and  we  believe  it  will  be  so  construed  by  the  Supreme  Court  of  the  United 
States,  when  the  question  shall  be  presented  for  their  decision. 

We  therefore  regard  the  law  imposing  a  tax  upon  the  seller  of  consigned  goods  which 
are  brought  into  this  State  from  another  State,  being  the  property  of  a  citizen  of another 
State,  not  domiciled  here,  as  in  direct  violation  of  that  clause  of  the  Constitution 
which  declares  that  «no  State  shall  lay  any  imposts,  or  duties  upon  exports  or  imports/' 
and  therefore  void. 
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of  regulating  commerce  is  exclusively  Vested  in  Congress,  and  it  can  hardily  he  doubted 
that  our  revenue  laAv  in  the  foregoing  respect  does  enact  a  regulation  of  commerce. 

It  is  our  opinion  further,  that  the  law  concerning  consigned  goods  is  void  in  so  far 
as  it  makes  a  discrimination  in  favor  of  persons  established  here  in  business,  and 
against  the  citizens  of  other  States,  not  so  established. 

It  may  be  said  that  the  discrimination  made  by  the  law,  is  not  between  citizens  of 
this  and  other  States,  against  the  latter,  but  that  it  is  made  between  persons  domiciled 
in  this  State,  and  those  not  domiciled  hero,  without  reference  to  their  quality  as  citizens. 
We  regard  thi.-:,  as  an  argument  founded  upon  the  mere  form  of  the  law,  while  the 
substance  of  it  is  unchanged.  "It  is  impossible  to  conceal  from  ourselves,"  as  Chief 
Justice  Marshall  said  in  the  Maryland  case,  "that  this  varying  the  fotm,  without  vary- 
ing the  substance."  In  the  case  of  Corfield  vs.  Coryell,  4  Wash,  C.  C,  Rep.  373.  tho 
Constitutionality  of  a  law  of  the  State  of  New  Jersey,  was  questioned,  on  the  grotmd 
of  repugnancy  to  the  clause  of  the  Constitution  of  the  United  States,,  which  declares 
that  "the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  in  the  several  States."  The  New  Jersey  hnv  enacted,  "  that  it  shall  not  be 
lawful  for  any  person  who  is  not  at  the  time  an  actual  inhabitant  and  resident  in  this 
State  to  rake  or  gather  clams,"  &c. 

The  defence  of  the  law,  as  far  as  we  can  gather  from  the  report,  was  not  placed  on 
the  ground  of  its  discriminating  between  persons  resident  and  non-resident,  and  not 
between  citizens  of  New  Jersey,  and  those  of  other  States.  The  Constitutionality  of 
the  State  law  was  sustained  for  the  reason,  that  the  Oyster  fisheries  were  the  common 
property  of  the  people  of  the  State,  which  they  had  never  ceded  to  the  people  of  the 
other  States,  and  to  which  they  had  the  right  of  exclusive  enjoyment.  In  this  case, 
and  also  in  Campbell  vs.  Morris,  3  Harris,  and  McIIenry,  554,  and  in  Murray  vs. 
McCarty,  2  Munf.  398,  the  Courts  enumerating  some  of  the  privileges  and  immunities 
which  are  secured  by  the  Constitution  to  the  citizens  of  each  State  in  the  several 
States,  mention  "the  right  to  institute  and  maintain  actions  of  any  kind  in  the'  Courts 
of  the  State;  to  take,  hold  and  dispose  of  property  either  real  or  personal ;  and  an 
exemption  from  higher  taxes  or  impositions  than  arc  paid  by  the  other  citizens  of 
the  State."  We  feel  therefore  authorized  to  say,  that  our  revenue  law  deprives  the  citi- 
zens of  other  States  who  send  their  goods  to  this  market,  of  one  of  the  most  important 
privileges  and  immunities  to  which  they  are  entitled  under  the  Constitution  of  the 
United  States ;  and  that  so  much  of  the  law  as  operates  to  that  effect  is  void. 

III.  So  far  as  the  Art.  of  the  revenue  law  which  we  are  discussing  imposes  a  tax 
on  the  seller  of  articles  brought  into  this  State  for  sale,  being  the  property  of  aliens 
not  domiciled  here,  it  will  suffice  to  say,  that  the  only  difference  -between  the  case  of 
alien  owners,  and  citizens  of  other  States,  who  are  owners  of  such  goods,  is  that,  the 
law  may  be  declared  to  be  unconstitutional  solely  because  it  deprives  citizens  of  other 
States  of  the  privileges  and  immunities  of  citizens  of  this  State.  In  that  event  the 
law  would  still  hold  as  against  aliens;  but  if  it  be  declared  unconstitutional  for  auy 
other  reasons,  it  Avill  be  void  as  to  aliens  as  well  as  to  citizens. 

The  Tax  on  Private  and  Incorporated  Companies  and  Associations.  The 
object  of  the  9th  Article  of  the  Act,  appears  to  be  to  provide  a  mode  for  enabling  the 
assessor  to  ascertain  the  actual  amount  and  value  of  property  real  and  personal  of  pri- 
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rate  associations  .  arid  incorporated  companies,  which  is  the  proper  subject  of  direct 
taxation  under  the  act. 

It  requires  the  managers  or  officers  of  the  association  or  corporation  to  furnish  the 
assessor  under  oath  with  written  statements  of  the  property  owned  by  the  association 
or  corporation  liable  to  taxation,  and  on  their  neglect  to  furnish  such  Statement,  pro- 
vides that  such  association  or  company  shall  be  taxed  and  assessed  by  the  assessor 
for  double  the  value  of  its  stock  and  property,  according  to  the  best  judgment  of  the 
sheriff',  and  authorises  the  sheriff  to  enforce  the  collection  of  the  tux  upon  it.  The 
assessment,  as  made,  either  on  the  oath  of  the  managers  or  officers,  or  by  the  assessor 
on  their  neglect,  is  to  be  placed-  in  the  assessment  roll  of  the  county,  and  forms  the 
basis  for  direct  taxation,  subject,  of  course,  to  correction  and  amendment  by  the  board 
of  equalization  as  in  cases  of  assessments  against  individuals. 

If  the  word  stock,  which  is  used  in  the  third  section  of  this  article,  is  to  be  construed 
to  include  the  shares  or  rights  of  the  members  of  the  association  or  corporation  aside 
from  its  tangible  property,  an  clement  of  taxation  would  be  introduced  into  the  assess- 
ment of  the  assessor,  which  was  not  provided  for  in  the  statement  required  of  the 
managers  or  officers,  and  which  dot3S  not  seem  to  be  contemplated  by  the  general  scope 
of  the  article.  Such  a  construction  of  the  word  stock  would  make  that  clause  wholly 
inconsistent  with  the  subsequent  proviso  to  the  fourth  section,  which  declares  that 
"the  associations  shall  be  taxed  only  upon  the  amount  of  property  owned  by  them, 
whether  in  money  or  improvements  made  by  moneys  paid  in."  If  the  assessment  to  be 
made  by  the  assessor  is  to  embrace  the  stock  of  the  association,  as  such,  it  seems  very 
clear  that  this  proviso  would  become  inoperative. 

We  are  inclined  to  construe  the  article  as  not  authorizing  the  assessor  to  introduce 
into  his  assessment  any  other  element  as  the  basis  of  taxation,  than  the  property 
mentioned  in  the  third  section ;  and,  upon  such  construction  of  the  Act,  although  the 
rule  for  the  assessment  to  be  made  by  the  assessor  may  be  considered  as  harsh  and 
severe,  we  are  not  prepared  to  say  that  the  tax  to  be  levied  would  be  unconstitutional. 

Whether  or  not  the  tax  upon  insurance  companies,  and  the  license  to  insurance 
agents  can  be  enforced  ? 

We  have  been  unable  to  discover  any  mode  adopted  by  the  Legislature  for  the 
enforcement  of  the  license  taxes  imposed  on  the  trades,  professions  and  occupations 
enumerated  in  the  first  section  of  the  third  article  of  the  Revenue  Law.  They  may 
perhaps  be  enforced  by  a  civil  action. 

As  to  the  discrimination  between  the  insurance  companies  incorporated  by  this 
State  and  those  of  other  States  against  the  latter,  by  the  imposition  of  a  heavier  tax 
on  them,  we  are  inclined  to  believe  that  it  would  not  be  regarded  by  the  courts  as 
violating  the  Constitution  of  the  United  States,  where  it  declares  that  "  citizens  of  each 
State  shall  be  entitled  to  all  the  privileges  and  immunities  of  the  citizens  of  the  several 
States."  A  corporation  is  not  a  citizen.  It  is  an  artificial  person,  entirely  distinct 
from  the  individuals  composing  it.  They  do  not  impress  their  quality  of  citizenship  on 
the  corporation.  It  is  true  the  Supreme  Court,  for  the  purpose  of  sustaining  the 
jurisdiction  of  the  Federal  Courts,  has  looked  behind  this  artificial  person,  and  allowed 
it  to  be  Plaintiff  against  a  citizen  of  the  State  in  which  the  suit  was  brought,  when  all 
its  members  were  citizens  of  other  States.  But  we  think  the  court  will  go  no  farther. 


28 

Whether  the  License  Laws  of  the  City  can  be  enforced,  or  whether  they  stand  upon 
the  same  footing  with  State  licenses  ? 

We  have  before  given  an  opinion  to  the  merchants  on  thia  question,  a  copy  of 
which  we  will  have  made  and  hand  in  to  you.  Suffice  it  to  say  here,  in  answer  to  the 
general  question  whether  the  city  can  tax  trades,  professions  and  occupations  if 
authorised  by  its  charter,  that,  in  our  opinion,  it  is  competent  to  do  so.  Municipal 
corporations  are  authorised  by  the  Constitution :  they  form  part  and  parcel  of  the 
State  government.  They  may  lawfully  exercise  every  power  which  it  is  competent  for 
the  Legislature  to  delegate  to  them,  for  the  purposes  of  local  government ;  and  we  can 
see  no  prohibition  in  the  Constitution  of  the  State  against  the  delegation*  of  the  power 
to  license  trades,  professions,  &c.  We  express  no  opinion  in  regard  to  the  legality  of 
any  particular  city  ordinance  imposing  a  license-tax, — we  have  had  no  time  to  examine 
them  in  detail, 

Whether ,  or  not  that  portion  of  Article  3d,  which  imposes  a  tax  on  the  principal 
bank  or  .association,  and  also  upon  each  branch  bank,  is  valid  and  can  be  enforced? 

We  see  no  particular  objection  to  this  provision,  According  to  our  reading  of  the 
law,  the  business  of  the  main  bank  is  to  be  assessed  and  a  tax  imposed  on  it ;  and,  in 
like  manner,  the  business  of  the  branch  bank  is  to  be  assessed  and  .taxed.  We  do  not 
understand  that  the  same  business  is  to  be  twice  taxed;  but  that  the  law  requires  an 
apportionment  of  the  whole  business  among  the  several  establishments  in  which  it  is 
conducted,  and  that  a  license  shall  be  taken  out  by  each  of  these— the  price  of  which 
shall  be  ascertained  by  the  amount  of  its  business. 

As  to  whether  the  tax  can  be  enforced  in  the  mode  appointed,  we  refer  to  our  opinion 
upon  Article  3d. 

We  have  the  honor  to  be,  very  respectfully, 

Your,  obedient  servants, 
HALLECK,  PEACHY,  BILLINGS  <fc  PARK. 
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MESSRS.  READ,  VELLER  &  CHAMPLIK 


The  solution  of  the  proposition  stibmitted  to  our  consideration,  depends  altogether  upon 
the  Constitutional  validity  of  the  act  imposing  taxation  by  license  upon  persons,  trades,  pro- 
fessions and  occupations. 

The  dominion  over  property,  either  to  seize  it  to  public  use,  or  to  exact  portions  of  it  for 
revenue,  or  to  interfere  with  the  freedom  of  pursuit  by  taxation  is  an  exertion  of  the  highest 
sovereignty. 

The  right  to  possess  property  is  regarded  of  so  high  a  character  that  no  modern  civilized 
government  would  dare  to  seize  upon  it  for  public  use  except  from  necessity,  or  upon  com- 
pensating the  owner.  This  guarantee  to  property  has  been  declared  in  the  Constitution  of 
the  United  States  and  the  Constitutions  of  the  several  States. 

The  taxing  power  is  necessary  to  government,  but  is  of  so  high  a  nature  and  so  liable  to 
abuse,  that  no  community  is  safe  which  has  not  been  cautious  to  place  it  under  careful  and 
definite  restrictions. 

The  history  of  nations  demonstrates  that  the  taxing  power  has  been  in  all  ages  employed 
as  the  chief  instrument  of  oppression.  If  a  government  possesses  a  discretionary  power 
of  taxation,  to  direct  it  against  individuals  or  classes  of  men  at  will ;  to  subject  both  persons 
human  rights,  and  different  species  of  property  to  unequal  exactions,  the  entire  community 
its  rights  and  property  are  placed  at  the  mercy  and  disposal  of  the  Ruling  Power. 

The  object  of  all  Constitutional  goverment  is  to  declare  the  rights  of  individuals  and  to 
declare  what  powers  the  government  shall  possess,  and  so  to  limit  and  control  their  exercise 
as  to  prevent  abuse.  The  structure  of  Constitutional  governments  is  based  upon  the  great 
principle  that  all  political  power  is  inherent  in  the  people,  who  have  the  absolute  right  to 
establish  government,  to  confer  upon  it  just  such  powers,  and  restrict  these  powers  in  pre- 
cisely such  mode,  as  in  their  wisdom  they  may  deem  best  for  the  promotion  of  their  own 
welfare  and  happiness.  That  the  powers  of  the  government  are  derived  solely  from  the 
people  who  framed  it.  With  us  then,  when  a  question  of  power  in  the  government  arise?, 
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or  its  mode  of  exercise  is  questioned,  we  look  for  its  determination  to  the  Constitution.  In 
governments  differently  constructed  from  our  own,  they  have  to  look  to  the  peculiar  prin- 
ciples of  their  own  organization.  In  England,  the  abuse  of  the  taxing  power  is  restrained 
by  the  principle  that  taxation  results  from  representation,  and  that  persons  not  represented 
arc  not  subject  to  tax.  A  violation  of  this  principle  led  to  the  revolution.  But  the  tax 
power  in  the  Federal  Government  and  in  the  different  States,  is  determined  and  regulated 
by  their  several  Constitutions.  The  Constitution  of  a  State  may  declare  what  matters  or 
objects  shall  be  subject  to  taxation ;  the  principles  upon  which  taxation  may  be  exacted,  and 
the  manner  of  its  assessment  and  collection.  The  Constitution  may  declare  that  property 
only  shall  be  subject  to  taxation ;  it  may  go  further  and  tax  persons,  professions  and  occu- 
pations, or  it  may  be  silent  as  to  taxation,  when  it  would  be  exerted  upon  the  principle  tkat 
revenue  was  a  necessary  means  to  carry  on  government,  and  claim  that  it.was  conceded  with 
the  imposition  of  duties  and  express  grant  of  powers  which  could  not  be  pel-formed  and 
executed  without  it ;  in  which  case  its  exercise  would  be  left  to  a  broad  discretion,  but 
whatever  the  mode  be  which  the  Constitution  prescribes,  that  must  control. 

What  then  are  the  provisions  of  the  Constitution  of  the  State  of  California  as  to  the  power 
of  taxation.  The  Constitution  is  explicit  upon  this  subject.  It  declares  Art.  XI,  Sec.  13: 
"  Taxation  shall  be  equal  and  uniform  throughout  the  State.  All  property  in  this  State  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed  by  law,  but  assessors,  col- 
lectors of  town,  county  and  State  taxes,  shall  be  elected  by  the  qualified  electors  of  the  dis- 
trict, county  or  town  in  which  the  property  taxed  for  State,  county  or  town  purposes  is 
situated." 

The  Constitution  thus  has  declared,  the  principles  which  shall  control  taxation,  the  mode 
in  which  they  shall  be  applied,  the  subject  matter  of  taxation,  and  the  qualifications  of  the,, 
electors  who  shall  choose  the  assessors  and  collectors  of  the  tax.  The  principles  which  shall 
govern  taxation  are  equality  and  uniformity ;  the  mode  of  accomplishing  it,  assessment  in 
proportion  to  value  ;  the  matter  to  be  taxed,  property;  the  qualification  of  electors,  of  as- 
sessors and  collectors,  residence  in  the  county,  district  or  town  where  the  property  to  be 
taxed  is  situated. 

Thus  property  alone  is  named  as  the  subject  of  taxation,  and  the  principles  of  taxation 
and  the  authority  of  choosing  assessors  and  collectors  of  taxes,  can  be  applied  only  to  prop- 
erty and  are  derived  wholly  from  "property. 

Under  the  Constitution, 
other  property  of  equal 
the  Constitution  declares  all  property  shall  be  taxed  equally  in  proportion  to  its  value.  Nor 
can  particular  parts  of  the  State  be  taxed  higher  than  other  parts,  for  the  Constitution  de- 
clares taxes  shall  be  equal  and  uniform  throughout  the  State. 

The  Constitution  contemplates  nothing  as  the  subject  of  taxation,  not  susceptible  of 
having  fixed  to  it  a  monied  value.  Taxation  is  a  tribute  in  money  or  property.  The  State 
exacts  money.  The  Constitution  declares  the  amount  of  money  the  State  may  exact  by  way 
of  tax  upon  property — shall  be  in  proportion  to  the  value  of  the;  property.  All  taxes  are 
to  be  assessed  in  proportion  to  value  in  money.  Money  is  declared  the  Constitutional  stand, 
ardof  value,  and  when  value  is  spoken  of  in  respect  to  property  in  a  Constitution  ;pr  Statute, 
it  is  value  in  money.  The  Constitution  names  property  only  as  the  subject  of  taxation,  and 
the  principles  of  taxation  can  apply  only  to  matters  of  money  value,  and  it  expressly  de- 
clares that  money  value  shall  fix  the  amount  of  the  tax.  How  then  could  a  tax  be  assessed 
upon  a  thing  which  has  no  money  value  in  proportion  to  its  value  in  money.  It  follows  then . 
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irrcsistably  that  nothing;  is  subject  to  taxation  under  the  Constitution  butwhafhas  amonicd 
value,  and  that  nothing  can  be  taxed  that  has  no  moriied  \alue  unless  the  Constitution  itself 
be  violated. 

It  follows,  therefore,  that  the  Legislature  derives  no  power  under  the  Constitution  to  tax 
anything  which  has  not  a  value  which  can  be  ascertained  in  money/  Will  it  be  contended 
that  a  value  in  money  can  be  fixed  upon  persons,  trades,  professions,  occupations  and  pur- 
suits,— that  life,  liberty  and  the  inalienable  rights  of  men  can  be  measured  in  money  ?  This 
is  preposterous.  The  act,  then  to  that  extent,  taxing,  by  way  of  license,  trades,  occupa- 
tions and  professions,  and  exacting  poll  taxes,  is  clearly  unconstitutional. 

But  it  may  be  said  the  power  to  tax  is  incident  to  Government;  and,  had  the  Consti- 
tution been  silent  upon  the  subject  of  taxation,  the  State  would  still  possess  the  right. 
This  does  not  help  the  matter.  If  the  Legislature  derived  the  power  to  tax  as  a  necessary 
means  to  execute  powers  expressly  conferred,  it  would  have  been  left  to  Legislative  discre- 
tion. But  we  are  not  called  upon  to  say  what  limits  would  bo  fixed  to  Legislative  action, 
if  the  taxing  power  was  left  to  Legislative  discretion.  The  reply  to  that  is,  the  Constitu- 
tion of  California  has  not  left  the  matter  of  taxation  to  be  derived  as  an  incident  to  other 
powers  expressly  granted,  nor  to  Legislative  discretion.  If  powers  are  specifically  granted 
ample  to  carry  into  effect  all  other  powers,  the  Legislature  would  not  be  authorized  to  adopt 
any  other  means  to  execute  their  power  other  than  the  means  prescribed.  If  taxes  are  neces- 
sary to  be  levied  to  carry  on  the  State  Government,  and  the  Constitution  authorises  the 
tax  to  be  levied  and  collected  from  property,  the  Legislature  is  not  authorized  to  resort  to 
other  sources  of  revenue.  The  means  provided  are  sufficient;  and,  when  a  power  is 
expressly  conferred,  a  resort  to  implication  is  not  permissable.  The  Constitution  has  made 
ample  provision  for  revenue,  and  declared  from  what  source  and  upon  what  principles  it 
shall  be  collected. 

The  proposition  has  been  sometimes  urged  that  a  State  Government  can  exercise  all 
powers  not  expressly  prohibited,  whilst  the  United  States  Government  only  possesses  such 
powers  as  are  expressly  conferred  or  necessary  to  the  execution  of  the  powers  by  express 
grant.  This  distinction  in  favor  of  the  States  is  based  upon  the  erroneous  assumption  that, 
in  the  States,  the  supreme  power  exists  in  the  State  government.  A  supreme  power  must 
exist  somewhere  in  all  communities ;  but,  in  our  theory  of  Government,  the  supreme 
power  exists  in  the  people.  On  the  European  theory,  the  supreme  power  is  placed  in  the 
governments,  and  those  who  govern  claim  it  as  a  right  independent  of  the  governed.  We 
have  uniformly  declared  everywhere  in  all  the  States — the  Constitution  of  California 
declares  "  that  all  political  power  is  inherent  in  the  people."  The  State  government  is  not 
supreme — the  people  arc  supreme.  The  people  made  the  State  government :  they  can 
alter  and  abolish  it  at  pleasure.  The  State  of  California  had  no  existence  until  the  people 
made  it.  They  moulded  it  as  they  chose — they  gave  it  such  powers  as  it  possesses.  It 
has  no  powers  except  such  as  the  people  conferred.  Were  it  supreme,  it  could  abolish  the 
Constitution.  But  the  Constitution  is  al!  that  makes  the  State  Government — -it  is  its  source 
of  life,  power  ajid  functions.  Had  the  State  Government  existed  independently  of  the 
people,  and  claimed  .and  exerted  the  right  to  govern,  and  the  Constitution  was  a  mere 
compact  between  the  governing  power  and  the  people,  whereby  the  government  agreed  to 
certain  restrictions  and  to  the  surrender  of  certain  rights,  I  concede  that  the  government 
would  have  been  left  with  all  powers  not  surrendered  and  to  the  exercise  of  all  powers  not 
prohibited.  That  would  have  been  similar  to  the  contract  between  John  and  his  barons — 
known  as  Magna  Charta, 
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But  such  is  not  the  nature  of  our  State  Constitutions — they  are  not  compacts  between 
those  who  govern  and  are  governed.  They  are  oi'ganic  and  creative,  embodying  the 
expressed  will  of  the  people  in  the  formation  of  a  State.  The  Constitution  makes  the 
State — is  the  life  of  the  State — and  without  which  the  State  would  not  exist.  All  the 
powers  of  the  State  are  in  the  Constitution — derived  from  the  Constitution — and  the  State 
can  have  no  powers  apart  from  the  Constitution.  It  is  absurd  then  to  say  that  a  State  has 
all  powers  not  prohibited,  when  it  can  possess  no  power  apart  from  or  independent  of  the 
Constitution.  This  notion  has  arisen  from  two  sources — from  being  misled  by  looking  to 
governments  which  claimed  a  right  to  rule  independent  of  the  people,  and  that  a  grant  of 
"power  included  a  grant  of  the  means  to  execute  it."  The  first  is  looking  to  governments 
wholly  different  from  ours,  and  the  second  is  misconception  of  a  rule  of  construction.  In 
ascertaining  the  meaning  of  the  framers  of  a  Constitution,  it  could  not  be  supposed  that 
they  would  enjoin  the  execution  of  a  power,  or  the  performance  of  a  duty  without  intending 
at  the  same  time  that  the  necessary  means  might  be  employed.  Thus  it  could  not  be. 
contended  that,  because  the  Constitution  had  not  expressly  forbidden  a  tax  upon  persons, 
or  pursuits  or  professions,  that  the  Legislature  could  therefore  tax  them.  But  the  ques- 
tion is  not  left  to  so  broad  a  ground  as  this — the  Constitution  has  expressly  declared  to 
what  the  taxing  power  shall  extend,  and  limited  it  in  the  ascertainment  of  amount  by 
specific  provision.  Now  the  question  is,  when  the  Constitution  has  conferred  a  power' 
limited  to  a  particular  subject  matter,  and  prescribed  the  principles  upon  which  it  shall  be 
exercised,  can  the  Legislature  direct  that  power  to  other  matters  to  be  controlled  by  prin- 
ciples different  from  those  prescribed.  It  is  a  fixed  rule  of  Constitutional  and  statutory 
construction,  that  when  a  power  is  conferred  and  the  means  and  mode  of  executing  pre- 
scribed, that  those  who  claim  the  power  can  execute  in  no  other  way  :  Smith's  Commenta- 
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nes,  777;  6  Mass.  R.  41,  and  decisions  too  numerous  to  cite. 

The  rule  is  founded  upon  the  maxim  that  inclusio  unius  est  exclusio  alterius.  This  rule  is 
unquestioned.  Then  wherever  the  Constitution  confers  a  power,  and  prescribes  the 
means  and  manner  of  its  execution,  the  Legislature  is  not  authorised  to  adopt  any  other 
mode.  Thus  there  seems  to  be  nothing  in  any  rule  of  construction  which  authorized  the 
Legislature  to  enact  the  law  in  question, — but  the  Constitution  itself  forbids  the  resort  to 
any  other  means  of  tax  than  that  provided. 

But,  as  the  whole  question  rests  upon  the  true  meaning  of  the  Constitution,  let  us  inquire 
a  moment  whether  those  who  framed  it  ever  meant  to  confer  any  such  power  as  is  claimed 
by  the  Legislature.  The  words  of  the  Constitution  convey  no  such  power — the  principles 
of  taxation  are  at  utter  war  with  the  mode  of  taxation  adopted  by  the  State,  and  are  set  at 
defiance.  The  Legislature  has  adopted  a  scheme  of  taxation  to  which  the  principles  of  the 
Constitution  cannot  apply.  They  declare  that  only  to  be  taxable  which  has  money  value — 
to  be  taxed  in  proportion  to  its  value.  Did  they  intend  that  the  Legislature  should  raise 
revenue  upon  human  rights — which  have  no  value  in  money — being  above  all  price  ? 

In  free  governments,  human  rights  should  never  be  taxed.  In  despotisms,  men  may  be 
compelled  to  buy  the  privilege  of  exercising  the  smallest  right.  The  scheme  of  raising  a 
revenue  by  compelling  the  purchase  of  a  license  to  exercise  the  inalienable  rights  of  man, 
by  the  payment  of  money  into  the  treasury,  is  certainly  making  merchandise  of  sacred 
things.  The  right  to  license  a  pursuit  includes  the  power  to  forbid.  To  compel  a  man  to 
buy  the  permission  to  enjoy  and  defend  life — to  acquire  property — to  pursue  happiness  and 
safety  according  to  his  own  choice — would  sound  a  little  strange  even  to  the  ears  of  those 
we  have  been  accustomed  to  regard  as  slavon.  It  would  neoni  somewhat  odd  to  enforce  a 
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.  tax,  by  way  of  license,  to  enjoy  the  free  exercise  of  religious  profession  and  worship,  or 
the  exercise  of  the  liberty  of  speech  or  the  press.  The  moment  it  be  conceded  that  human 
rights  are  the  subject  of  taxation — the  legitimate  sources  of  revenue — and  that  a  tax 
can  be  demanded  for  permission  to  exercise  them — all  liberty  is  gone. 

There  is  not  a  government  in  the  world  would  dare  to  make  the  bold  and  sweeping 
declaration  that  human  rights  were  the  subjects  of  taxation — to  be  exercised  on  the  pur- 
chase of  a  license.  The  framers  of  the  Constitution  not  only  never  intended  to  confer  any 
such  power,  but,  in  the  most  careful  manner,  confined  the  taxing  power  to  property.  But 
the  clear  intention  of  the  framers  of  the  Constitution  was  to  prevent  precisely  such  sort  of 
legislation  as  we  have  under  consideration. 

But  to  put  this  in  another  view.  The  Constitution  declares  that  all  property  shall  bo 
taxed.  The  Legislature,  by  the  act  under  consideration,  add  to  the  Constitutional  subject 
of  taxation,  persons,  trades,  professions,  occupations,  bankers,  dealei's  in  exchange,  gold 
dust  and  all  other  similar  occupations — merchants,  dealers  in  liquors,  tavern-keepers, 
auctioneers,  persons  selling  consigned  goods,  and  the  polls  of  all  male  inhabitants  over 
twenty-one  and  under  sixty  years  of  age.  By  what  authority  do  the  Legislature  make 
this  addition  to  the  Constitution.  This  amounts  to  an  amendment  of  the  Constitution — 
not  the  enactment  of  a  law.  This  is  not  an  act  to  execute  a  power,  but  to  create  one. 
If  the  Legislature  can  thus  add  to  the  Constitution,  it  can  make  a  new  Constitution  and 
abolish  the  old  :  if  it  may  alter  the  Constitution  in  one  respect,  it  may  in  all.  To  support 
the  validity  of  this  act,  it  must  be  contended  that  the  Legislature  lias  the  power  to  alter, 
change  and  abolish  the  Constitution  and  make  a  new  one. 

But  it  will  be  urged  that  laws  taxing,  by  way  of  license,  trades,  occupations  and  profes- 
sions, are  enacted  in  other  States  of  the  Union.  The  example  of  other  States  is  not  the 
standard  of  power  for  the  Legislature  of  California.  The  Constitution  fixes  and  deter- 
mines Legislative  authority.  The  Constitution  is  its  chart  and  guide  of  action.  The 
Legislatures  of  other  States  are  governed  by  their  own  Constitutions.  Most  of  the  Con- 
stitutions of  the  different  States  differ  in  respect  to  the  taxing  power — both  as  to  the  mode 
of  its  exercise  and  the  object  of  its  action.  The  Constitution  of  Massachusetts  authorises 
a  poll  tax — the  Bill  of  Eights  in  Maryland  permits  professions  to  be  taxed.  Pin-suits, 
trades  and  professions  are  made  objects  of  taxation  in  many  States  by  express  Constitu- 
tional provisions.  In  many  of  the  States  the  Constitution  is  silent  upon  the  subject  of 
taxation.  Hence  the  objects  of  taxation,  and  the  mode  of  levying  and  collecting  taxes, 
differ  in  the  different  States  as  the  Constitutions  differ;  or,  where  the  Constitution  is 
silent,  as  the  discretion  and  laws  of  the  several  States  differ.  Because  one  State  adopts  a 
peculiar  mode  of  legislation  in  respect  to  taxes,  it  confers  no  authority  upon  the  Legisla- 
ture of  another  State  to  adopt  a  like  mode.  Each  State  must  be  governed  by  its  own 
Constitution.  The  Constitution  of  the  State  of  California  is  very  nearly  in  the  words  of 
the  Constitution  of  the  State  of  Louisiana,  and  I'  am  led  to  believe  it  was  adopted  from  it. 
"  Taxation  shall  be  equal  and  uniform  throughout  the  State  :  all  property  on  which  taxes 
may  be  levied  in  this  State  shall  be  taxed  in  proportion  to  its  value;  to  be  ascertained  as 
directed  by  law.  No  species  of  property  shall  be  taxed  higher  than  another  species  of 
property,  of  equal  value,  on  which  taxes  shall  be  levied.  The  Legislature  shall  have 
power  to  levy  an  income  tax,  and  to  tax  o.tt  persons  pursuing  any  trade,  occupation  or  pro- 
fession." If  the  authority  to  tax  occupations,  trades  and  professions  had  not  have  been 
expressly  conferred,  would  any  one  have  supposed  that  the  Legislature  of  Louisiana 
would  have  had  the  power  to  tax  occupations,  trades  and  professions.  The  Constitution  of 
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California,  in  respect  to  taxes,  is  similar  in  all  respects  to  that  of  Louisiana,  except  that  it 
stops  short  and  does  not  confer  the  power  to  tax  occupations,  trades  and  professions.  The 
Legislature  of  Louisiana  taxes  occupations,  trades  and  professions,  because  the  Constitu- 
tion of  the  State  authorizes  it.  The  Legislature  of  California  imposes  a  tax  upon  occupa- 
tions, trades  and  professions,  when  the  Constitution  of  the  State  does  not  authorize  it,  If 
the  Legislature  of  Louisiana  exercises  this  special  mode  of  taxation  by  Constitutional 
authority,  in  what  way  does  the  Legislature  of  California  exercise  it,  when  it  possesses  no 
such  power  by  the  Constitution.  The  fact  is  it  has  no  such  power,  and  all  attempts  to 
exercise  such  power  arc  unconstitutional  and  void.  It  is  manifest  that  the  Legislature  of 
California  has  been  misled,  by  looking  at  the  tax  system  of  other  States  instead  of  their 
own  Constitution ;  and,  without  such  examples,  would  never  have  dreamed  of  exercising 
any  such  power. 

This  act  cannot  be  defended  under  the  power  of  police  regulation.  Police  regulation  and 
taxation  are  wholly  different  in  their  nature.  The  object  of  police  regulation  is  to  enforce 
good  morals,  preserve  order,  and  prevent  and  guard  against  mischiefs  which  may  result 
from  various  pursuits.  The  object  of  taxation  is  revenue.  Under  police  power  men  may 
be  restrained  from  the  performance  of  acts  lawful  in  themselves  to  proper  times  and  places, 
and  regulations  may  be  enforced  in  restraint  of  certain  trades  and  pursuits  which  may  be. 
come  dangerous  to  the  community.  It  may  regulate  the  sale  and  storage  of  gunpowder,  pro- 
hibit its  being  kept  in  large  quantities  amid  the  houses  and  stores  of  other  people.  Kegu- 
late  the  sale  of  ardent  spirits — suppress  practices  and  pursuits  of  immoral  and  injurious  ten- 
dency. But  police  power  is  not  a  legitimate  source  of  revenue.  To  raise  revenue  by  way 
of  tax  from  licensing  gaming-houses,  billiard  rooms,  houses  of  infamy,  is  to  legalize  immo- 
rality by  taxation.  The  Legislature  may  by  law  suppress  all  practices  which  are  contraiy 
to  good  morals.  But  it  has  no  power  to  raise  revenue  by  the  sale  of  indulgences  in  the  shape 
of  licenses  to  follow  infamous  courses.  It  is  true  however  that  the  taxing  power  has  not 
been  very  delicate,  and  has  often  compelled  a  division  of  the  wages  of  sin.  Under  the  pre- 
tence of  police  regulation,  various  towns  and  municipalities  have  raised  their  chief  revenue, 
and  to  cut  off'  the  source  of  vice  would  have  dried  up  their  treasuries.  Also  under  the 
legitimate  exercise  of  police  regulation  in  compelling  draymen  to  enrol  their  names,  and  num. 
ber  their  drays ;  and  in  controlling  and  regulating  auctioneers  and  taverns  and  places  of 
public  amusements ;  revenue  has  been  extorted  by  claiming  that  the  right  to  regulate  con- 
ferred the  power  to  tax.  But  that  the  power  of  police  regulation  confers  no  power  to  tax 
has  been  uniformly  denied  by  judicial  decisions  whenever  the  question  has  arisen.  But  still, 
although  it  confers  no  power  to  raise  revenue  by  license,  the  practice  has  been  so  general  that 
among  persons  who  have  not  examined  the  subject  or  not  been  better  advised,  it  has  been 
Hipposed  that  in  all  cases  where  a  license  could  be  required,  a  tax  for  its  grant  could  be  im- 
posed. Most  of  the  Legislation  in  all  the  States  respecting  licenses,  has  been  of  a  police 
character,  and  the  abuse  of  the  police  power  to  extort  revenue,  is  the  true  foundation  of  all 
the  evil  precedents  on  this  subject,  Yet  so  far  as  the  case  under  consideration  is  concerned 
the  Legislature  has  claimed,  not  under  the  police  power,  but  under  the  taxing  power  the 
right  to  license  persons,  trades,  professions  and  occupations,  and  declare  them  subject  to 
taxation  by  license.  It  is  a  naked  assumption  of  the  taxing  power,  which  brings  the  whole 
matter  back  to  the  single  question  whether  the  Constitution  has  conferred  upon  the  Legisla- 
ture the  right  to  tax  persons,  trades,  occupations  and  professions. 

The  question  under  consideration  is  not  a  new  one,  it  has  been  agitated  in  several  States 
of  the  Union,  and  when  the  license  power  could  be  separated  from  police  regulation,  the 
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principle  has  been  established  that  the  police  power  is  not  a  power  to  tax.  But  where  the 
tax  power  lias  been  exerted  under  the  police  power,  as  to  gaming-houses,  billiard  rooms  and 
drinking  shops,  the  opposition  of  the- community  to  such  establishments,  and  the  disfavor 
in  which  they  are  held  by  the  Courts,  has  rendered  it  difficult  and  oftentimes  impossible  for 
them  to  obtain  the  law.  But  such  establishments  generally  do  not  resist,  because  they  feel 
that  if  they  can  obtain  license,  it  gives  them  a  sort  of  right  and  furnishes  them  a  protection 
against  the  odium  of  the  community,  for  which  they  are  willing  to  pay  liberally.  In  Ohio, 
the  question  to  raise  a  tax  upon  pursuit  arose  from  an  effort  on  the  part  of  the  City  of  Cin- 
cinnati, to  exact  a  sum  of  money  by  way  of  license  to  draymen.  A  majority  of  the  Supreme 
Court  declared  in  favour  of  the  power,  but  the  opinion  of  the  dissenting  Judge  was  made 
effective  by  Legislative  enactment.  The  question  again  arose  in  an  effort  on  the  part  of  the 
City  of  Cincinnati  to  exact  a  tax  from  Hucksters  by  way  of  license.  The  question  was 
broadly  put  to  the  Court  that  pursuits  were  not  named  as  an  object  of  taxation  by  the  Con- 
stitution of  Ohio,  and  that  the  Legislature  could  not  confer  upon  the  Council  of  the  City  of 
Cincinnati  the  power  to  raise  a  tax  by  way  of  pursuits ;  that  if  a  pursuit  was  mischievous 
or  dishonest  they  could  prohibit  it,  but  not  tax  it.  The  Supreme  Court  at  their  Session  last 
winter,  so  held  and  decided  that  pursuit  was  not  the  subject  of  taxation,  and  that  whilst  it 
might  be  restrained  and  regulated  in  such  a  way  as  to  prevent  its  exercise  being  injurious 
to  the  public,  it  could  not  be  made  a  source  of  revenue.  Such  undoubtedly  is  the  law,  and 
although  persons  may  for  a  time  submit  to  illegal  and  unconstitutional  exaction  upon  their 
persons  and  pursuits,  yet  as  these  questions  become  presented  to  the  Courts,  an  enligthened 
and  firm  jurisprudence  will  in  the  end  restrain  the  taxing  power  and  confine  it  strictly  to 
the  limits  prescribed  in  the  various  Constitutions.  They  will  concede  nothing  to  inference 
or  assumption,  but  declare  person  and  property  sacred. 

In  view  of  this — in  view  of  the  cautious  and  wise  restrictions  placed  by  the  Constitution 
of  California  upon  the  taxing  power — the  designation  of  property  only  as  the  subject  of  tax, 
ation,  that  the  Legislature  cannot  enlarge  the  taxing  power  as  an  inherent  incident  to  itself 
or  claim  it  as  a  discretionary  power  to  be  exerted  as  a  means  to  execute  expressly  conferred 
powers — as  it  is  ample  for  that  end  in  the  manner  it  has  been  by  the  Constitution  con- 
ferred, or  derive  it  under  the  power  of  police  regulation,  we  declare  the  act  under  considera- 
tion in  the  respect  of  taxing  persons,  trades,  professions  and  occupations  in  all  the  forms 
and  divisions  enumerated  in  the  act  unconstitutional  and  void. 

We  admit  the  questions  submitted  to  our  consideration  to  be  of  the  gravest  character. 
That  the  Legislative  effort  to  push  the  taxing  power  beyond  its  Constitutional  limits  and  to 
subject  life  itself— the  freedom  of  pursuit — the  right  to  acquire  and  possess  property — and 
the  right  to  pursue  happiness  and  enjoy  life  in  the  untaxed  choice  of  occupation — declared 
by  the  Constitution  to  be  inalienable  rights — to  its  usurped  dominion  and  control — is  of  most 
startling  import.  Of  what  consequence  are  Constitutional  restrictions,  if  there  is  a  power 
in  one  department  of  the  State  which  can  run  riot  and  trample  down  the  Constitution  and 
the  very  rights  for  the  protection  and  enjoyment  of  which  government  itself  was  instituted. 
If  this  law  be  a  valid  law,  there  is  nothing  to  prevent  a  majority  from  imposing  whatever 
taxes  they  choose  upon  particular  classes;  from  the  many  imposing  the  burdens  of  the  State 
upon  the  few ;  shifting  the  taxation  from  property,  to  pursuit,  and  raising  revenue  from 
men  as  the  price  to  be  permitted  to  work.  Men  are  born  without  tlreir  consent — they  de- 
rive the  right  to  live  from  God,  limited  to  the  condition  that  they  should  eat  their  bread  in 
the  sweat  of  their  face ;  labour  is  enjoined  upon  them  by  Divine  command.  All  property 
has  an  ownership  assigned  by  law — its  enjoyment  is  necessary  to  life — it  can  be  obtained 
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only  by  work,  and  yet  this  act,  if  labor  be  directed  to  a  particular  pursuit  or  occupation 
the  privilege  must  be  purchased  with  a  sum  of  money. 

The  license  laws  of  the  City  as  a  matter  of  course  stand  upon  the  same  footing.  The 
City  can  have  no  privileges  which  the  Legislature  has  not  authority  to  grant.  We  declare 
without  hesitation  that  all  the  provisions  of  the  act  in  respect  to  the  questions  propounded 
are  unconstitutional  and  void. 

READ,  WELLER  &  CHAMPLIN. 


We  have  spoken  of  the  Revenue  law  in  general  as  an  outrage  upon  the  Constitution  of 
the  State  and  the  principles  of  free  goverment;  we  should  have  remarked  that  that  part  of 
the  act  concerning  the  tax  upon  the  sale  of  consigned  goods — rather  a  tax  upon  the  con- 
signee for  selling  at  the  rate  of  sixty  cents  on  each  hundred  dollars  of  the  amount  of  sales 
and  conferring  lien  against  the  consignor  for  the  amount  of  the  tax  paid,  is  a  direct  viola- 
tion of  the  Constitution  of  the  United  States — as  expressly  decided  in  the  case  of  Brown 
vs.  the  State  of  Maryland,  12  Wheaton.  We  regard  the  act  as  a  bill  of  abominations  to 
which  no  free  people  under  a  Constitution  and  the  form  of  a  free  government  ought  to  sub- 
mit. There  are  numerous  decisions  illustrating  and  demonstrating  the  opinion  we  have 
given  which  we  do  not  think  it  now  necessary  to  cite.  The  case  of  Brown  vs.  the  State  of 
Maryland  was  the  exaction  ot  a  license  to  sell  imported  goods.  The  Supreme  Court  de- 
cided it  to  be  a  violation  of  the  Constitution  forbidding  States  to  levy  and  collect  imposts 
and  conferring  the  power  of  regulating  commerce  on  the  General  Government.  They  af- 
firmed the  principles  laid  down  in  the  case  of  Gibbons  vs.  Ogden.  This  doctrine  was  again 
considered  in  what  were  termed  the  passenger  cases — being  an  attempt  to  exact  Hospital 
fees  from  persons  arriving  at  the  ports  of  New  York  and  Boston,  which  was  decided  to  be 
unconstitutional;  and  also  in  respect  to  the  importation  of  liquor  into  the  State  of  Maine, 
Rhode  Island  and  New  Hampshire.  The  rule  to  determine  when  imported  goods  come 
under  the  protection  of  the  United  States  laws  and  when  under  the  action  of  the  State  laws, 
is  that  the  goods  are  under  the  United  States  laws  whilst  in  the  hands  of  the  importer  or 
first  consignee,  and  that  no  license  duty  or  exaction  can  be  imposed  upon  such  imported  or 
consigned  goods  for  permission  to  sell.  Nor  does  it  make  any  difference  whether  the  goods 
imported  came  from  another  State  of  the  Union,  or  a  foreign  country,  the  principles  which 
govern  are  the  same. 

READ,  WELLER  &  CHAMPLIN. 


O  PINION 


OF 


MESSRS.  BAKER  &  STANLY. 


I  have  considered  the  questions  submitted  to  me.  They  are  so  framed  as  to  require  an 
opinion  upon  the  Constitutional  validity  of  the  leading  provisions  of  the  "  Act  to  provide 
Kevenue  for  the  support  of  the  State." 

The  power  to  levy  taxes  is  an  essential  attribute  of  sovereignty.  It  lies  at  the  founda- 
tion of  all  government.  The  exercise  of  this  power  can  only  be  restrained  by  Constitu- 
tional limitation.  Without  this,  the  supreme  power  of  the  State  may  raise  its  revenues 
according  to  any  system  it  may  adopt.  No  mere  inequality  in  the  amount  assessed  upon 
the  citizen — no  discrimination  in  the  property  burdened  will  invalidate  the  law, — but 
the  relief  must  be  found  in  an  appeal  to  the  justice  of  the  Legislature,  or  the  wisdom  of 
the  people. 

The  knowledge  of  these  truths  did  much  to  originate  written  Constitutions.  In  England 
the  great  contests  about  taxation  have  been  not  as  to  the  existence  of  the  power  to  levy 
taxes,  but  as  to  where  it  probably  resided ;  and,  while  the  grants  of  monopolies,  as  in  the 
reign  of  Elizabeth,  and  licenses  to  favorites,  as  in  the  reigns  of  her  successors,  were  often 
disputed,  as  being  beyond  the  power  of  the  Crown,  the  authority  of  Parliament  has  never 
been  denied  by  the  courts, — although  the  wisdom  of  English  Statesmen  has  been  long 
directed  to  the  difficulty  and  delicacy  of  a  just  exercise  of  the  power  of  taxation.  Many  of 
the  earlier  American  Constitutions,  however,  contain  clauses  which  evidence  the  caution  of 
their  framers-,  and  are  intended  to  prevent  the  oppressive  exercise  of  this  power,  even  by 
the  Legislative  authority.  The  Constitution  of  the  United  States,  granting  to  Congress 
the  power  to  regulate  commerce  between  the  several  States  and  foreign  nations,  is  without 
doubt  a  limitation  upon  the  State  authority  to  impose  taxes,  where  such  imposition  shall 
rest  upon  commerce.  Nor  can  the  States  lay  a  duty  on  exports  or  imports.  The  Consti- 
tutions of  the  newer  States  of  the  Union  also  contain  provisions,  which  were  suggested  no 
doubt  by  the  inequalities  of  the  systen  of  taxation  in  the  older  States,  which  were  mani- 
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featly  intended  to  render  the  burden  of  taxation  more  "  equal  and  uniform."  There  are 
two  remarkable  clauses  in  the  Constituion  of  the  State  of  California,  which  limit  the  power 
of  the  Legislature  and  prescribe  the  principles  upon  which  its  authority  is  to  be  used. 
The  thirteenth  section  of  the  eleventh  article  of  the  State  Constitution  provides — "  Taxa- 
tion shall  be  equal  and  uniform  throughout  the  State.  All  property  in  the  State  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed  by  law." 

The  eleventh  section  of  the  Declaration  of  Rights  provides  that  "  all  laws  of  a  general 
nature  shall  have  a  uniform  operation." 

I  am  of  the  opinion  that  the  License  tax  requires  of  merchants,  brokers,  insurance  com- 
panies and  agents,  and  all  other  licenses  not  intended  and  operating  as  police  and  health 
regulations,  or  restraints,  upon  employments  or  avocations,  upon  grounds  of  public  policy, 
conflict  with  these,  and  are  unconstitutional  and  void. 

1st.  The  Act  in  question  is  a  law  of  a  general  nature.  It  provides  for  the  wants  of  the 
whole  State  from  the  property  of  the  whole  State,  and  is  the  establishment  of  a  system 
commensurate  with  its  necessities  and  its  boundaries.  Every  such  law  must  have  a  uni- 
form operation, — that  is,  it  must  act  equally.  It  is  not  supposed  that  all  laws  of  a  general 
nature  can  be  framed  so  as  to  produce  entire  practical  equality  in  their  operation  upon  the 
various  conditions  of  citizenship,  nor  is  it  pretended  that  the  assessment,  either  by  the 
Legislature  or  the  tax-gatherer,  can  be  perfectly  accurate  or  equal  in  amount  or  propor- 
tion. The  assessment  of  an  ad  valorem  tax  could  not  be  so — a  tax  upon  all  occupations 
could  not  be  so, — even  a  mere  poll-tax  could  not  be  so.  These  inequalities  arise  from  the 
defects  of  human  judgment  and  capacity,  and  will  exist  in  every  system  :  nobody  will  pre- 
tend otherwise.  But  the  objection  to  this  law  is,  that  it  does  not  profess  to  aim  at  equality ; 
that  it  not  only  does  not  accomplish  it,  but  that  it  makes  war  upon  all  uniformity,  and 
renders  it  impossible  to  maintain  it.  The  great  principle  maintained  in  this  system  is  that 
of  discrimination  :  it  distinguishes  between  localities,  employments,  amounts  and  persons. 
Take,  as  an  illustration,  the  tax  on  consigned  goods.  If  the  tax  on  these  goods  is  levied 
on  the  ground  that  it  is  a  tax  on  duty  or  import,  it  is  clearly  a  violation  of  the  Constitution 
of  the  United  States,  Act  L,  Sec.  10,  which  declares  that  "  no  State  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws.  Nothing  can  be  more  conclusive 
on  this  point  than  the  opinion  of  Chief  Justice  Marshall,  delivered  in  the  case  of  Brown  vs. 
The  State  of  Maryland,  12  Wheaton. 

Nor  is  it  perceived  how  it  can  be  denied  that  it  is  so  levied.  All  goods  from  any  other 
State  or  country  received  here  to  be  sold,  owned  by  any  person  not  domiciled  here,  are 
declared  to  be  consigned  goods.  The  discriminating  tax  is  on  account  of  the  importation 
of  the  goods.  But,  if  it  were  not  so,  it  is  none  the  less  in  violation  of  another  provision  of 
the  same  Constitution.  Art.  IV.,  Sec.  2,  declares  "the  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the  several  States;"  and,  if  it  can  be 
in  anywise  doubted  that  the  taxes  levied  on  account  of  the  fact  of  importation,  there  can 
be  none  remaining  that  it  is  assessed  because  the  goods  consigned  are  owned  by  non-resi- 
dents. A  greater  tax  is  levied  on  such  goods  than  on  the  goods  of  our  own  citizens,  and 
the  owner,  who  is  a  citizen  of  any  other  State,  is  deprived  of  the  privileges  and  immunities 
of  our  own  citizens.  According  to  either  construction  of  the  law,  it  conflicts  with  the 
Constitution  of  the  United  States,  and  is  so  far  void.  But,  if  this  were  otherwise  as 
regards  those  articles  of  the  Federal  Constitution,  the  objections  arising  out  of  the  provi- 
sions of  the  State  Constitution  have  unabated  force.  Taxation  cannot  be  equal  which  tax- 


es  the  same  value  at  a  different  rate, — not,  let  it  be  observed,  in  consequence  of  a  mistake,  or 
imperfect  judgment  in  the  assessment — for  to  this  all  tax  laws  may  be  subject — but  by  the 
operation  of  the  vital  principle  of  the  law  itseif.  Taxation  is  not  uniform  which  distin- 
guishes the  person  and  the  place,  and  which  requires  one  individual  to  pay  more  for  the 
same  property  than  another.  To  tax  the  capital  of  a  broker  higher  than  the  capital  of  a 
steamboat  owner,  is  to  destroy  all  equality  in  principle, — to  exempt  the  use  of  capital  from 
assessment  in  one  case  and  to  burden  it  in  another,  is  to  create  the  most  odious  discrimina- 
tion. It  is  admitted  that  all  property  may  be  fairly  taxed.  It  is  not  denied  that  per- 
sons may  be  taxed ;  but  one  man  should  not  pay  a  poll-tax  of  ten  dollars,  and  another  five. 
It  is  not  denied  that  pursuits  and  associations  may  be  taxed — their  increases  of  profits 
may  be  taxed, — but  they  must  be  taxed  equally.  The  system  must  at  least  embrace  uni- 
formity ;  and,  when  a  system  of  taxation  is  freely  executed  according  to  the  spirit  of  its 
provisions,  and  bears  with  crushing  inequality  upon  persons  and  property,  it  violates  the 
Constitution  and  is  null  and  void.  Again,  if  the  principle  asserted  in  the  Revenue  Law 
under  consideration  can  be  maintained,  the  restraining  clauses  of  the  State  Constitution 
may  remain  a  dead  letter.  The  law  taxes  some  pursuits  and  avocations,  but  leaves  others 
unburdened.  Suppose  the  next  Legislature,  instead  of  taxing  the  pursuit  of  a  merchant, 
and  a  broker,  and  an  insurance  agent,  should  tax  steamboat  captains,  and  these  only,  the 
result  might  be  that  these  captains  would  pay  the  whole  revenue  of  the  State ;  for,  if  it  be 
allowed  to  exclude  some  pursuits,  still  more  may  be  excluded, — and,  if  some  few  avocations 
are  selected  as  objects  of  taxation,  still  fewer  may  be  made  to  bear  the  burden.  The 
power  to  tax  a  merchant  one  dollar  implies  the  power  to  tax  him  a  hundred,  and  the  right 
to  tax  brokers  and  merchants  exclusively  establishes  the  right  to  tax  either  alone.  NOW 
this  law  does,  in  fact,  levy  a  tax  upon  some  classes  of  pursuit,  while  it  permits  others  to 
escape;  it  establishes  the  right  of  discrimination  and  exclusion,  and  is  therefore  unequal 
not  merely  in  operation,  but  in  principle.  It  is  to  be  remembered  also  that  unless  the 
Constitutional  provisions  relied  on  can  operate  to  prevent  this  system  of  discrimination 
embodied  in  the  Revenue  Law  of  the  last  session,  it  will  be  in  vain  to  seek  for  any  practical 
results  from  these  clauses,  if  the  evils  pointed  out  are  not  just  such  as  are  intended  to  be 
rsmedied,  or  rather  prevented.  What  possible  inequality  can  be  reached.  It  is  without 
doubt  true  that,  so  far  as  amount  is  concerned,  the  burden  may  be  made  to  fall  heavier 
upon  particular  classes  and  persons;  but,  in  point  of  principle,  it  is  scarcely  possible  to 
contrive  a  system  which  shall  more  directly  incorporate  the  great  abuses  the  Constitution 
must  have  been  intended  to  prevent.  I  am  of  the  opinion,  then, 

1st.  That  whatever  property  is  taxed,  it  must  be  taxed  in  proportion  to  its  value. 

2nd.  That  a  tax  upon  the  use  of  property  or  its  income  must  be  governed  by  the  same 
rule. 

3rd.  That  whenever  pursuit,  occupation,  skill  and  employment  shall  be  the  subject  of  tax- 
ation, it  must  be  burdened  not  by  classes  and  with  exemptions  but  uniformly  and  equally. 

4th.  That  no  distinction  can  be  maintained  between  citizens  of  this  State  and  of  other 
States  of  the  Union ;  since  to  do  this  would  be  to  grant "  privileges  and  immunities  ;'  to  our 
own  citizens  at  the  expense  of  citizens  of  such  States. 

It  will  doubtless  be  observed  in  the  examination  of  this  question  that  the  revenue  law 
under  consideration  adopts  a  system  of  licenses  and  as  the  power  of  the  Legislature  to  grant 
licenses  in  proper  cases  is  beyond  dispute  it  may  be  proper  to  remark  upon  this  peculiarity. 

The  power  of  the  State  to  license  certain  pursuits  and  employments  as  a  means  of  regu- 
lation as  a  measure  of  police  and  inspection,  to  preserve  health  and  morals  is  indispensable 
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to  the  well  being  of  the  community.     The  exercise  of  this  power  must  be  left  where  it  ia 
placed,  in  the  Legislative  department  of  the  government.     Wherever  this  regulating  and 
restraining  authority  is  used  for  these  or  kindred  purposes — it  must  be  obeyed  ;  nor  will 
any  mere  difference  of  opinion  as  to  the  propriety  of  its  exercise  justify  resistance;  but 
while  this  is  true,  it  is  none  the  less  true,  also,  that  when  under  cover  of  this  authority 
another  and  forbidden  purpose  is  intended  and  executed,  it  is  the  duty  of  Judicial  tribu- 
nals to  observe  and  enforce  the  distinction.     In  all  countries  and  governments,  certain  em- 
ployments-and  pursuits  have  been  considered  unfavourable  to  .the  public  welfare;  their 
tendency  has  been  of  a  doubtful  or  evil  nature,  they  have  required  restraint  and  police  reg- 
ulation.    Of  this  class  may  be  mentioned  many  sorts  of  amusement  and  recreation ;  shows, 
drinking  houses,  and  many  such  establishments,  they  compel  the  employment  of  a  strong 
police,  they  create  the  necessity  for  numerous  courts  and  tribunals ;  they  are  at  least  of 
doubtful  effect  upon  public  morals,  and  have  always  been  considered  proper  subjects  of 
special  legislation.     Against  these,  then,  no  provision  of  the  Constitution  is  directed,  and 
it  would  be  most  unfortunate  if  there  should  be.     Whenever,  then,  the  Legislative  author- 
ity is  exerted   with  this  purpose  and  with  this  operation,  it  is  legitimate ;  nor  should  the 
judicial  tribunals  attempt  to  substitute  their  mere  discretion  in  the  place  and  instead  of  the 
judgment  of  the  Legislature.     Is  this  law  within  that  rule  ?     It  is  an  act  to  provide 
revenue  to  support  the  government ;  and  not  to  establish  regulations  either  of  police, 
morals,  health  or  public  policy.     It  imposes  a  tax.     It  is  called  a  license-tax,  but  it  is  none 
the  less  a  tax.     Its  primary  object  is  to  raise  revenue.     It  nowhere 'appears  that,  with   the 
exceptions  alluded  to,  the  subjects  of  this  tax  need  regulations  or  police ;  they  do  not  cor- 
rupt the  public  morals  or  affect  the  public   health;    they   are  the    common   necessary 
avocations  of  good  citizens.     No  rule  of  public  policy  requires  them  to  be  diminished  in 
number  or  extent ;  they  arc  everywhere  found  to  be  among  the  vital  forces  of  the  body- 
politic.     It  is  the  invariable  policy  of  all  free  government  to  encourage  useful  trade  and 
commerce :  tyrants  alone  would  fetter  them.     Nor  are  the  trades  and  avocations  embraced 
in  the  law  (with  the  exceptions  alluded  to)  in  their  nature  the  subject  of  a  license ;  they  are 
of  common  right — "  their  ends  are  honesty  and  public  good ;"  they  are  riot  subject  of  grant; 
they  are  not  exercised  by  stealth  or  sufferance.     They  may  bear  a  tax,  where  the  tax  is 
borne  by  all  other  occupations ; — they  may,  in  the  absence  of  Constitutional  restraint,  be 
taxed  even  unequally, — but,  when  the  Constitution  forbids  the  tax,  it  cannot  be  imposed  in 
the  name  of  a  "license."     In  the  case  of  Brown  vs.  The  State  of  Maryland,  Chief  Justice 
Marshall  expresses  himself  with  his  usual  force  and  clearness  :  "  Now  suppose  the  United 
States  should  require  every  exporter  to  take  out  a  license  for  which  he  should  pay  such  a 
tax  as  Congress   might  impose,  would  government  be  permitted  to  shield  itself  from 
censure  to  which  the  attempt  to  evade  the  prohibitions  of  the  Constitution  would  expose 
it,  by  saying  that  this  was  a  tax  on  the  person — not  on  the  article — and  that  the  Legislature 
had  a  right  to  tax  occupations."     In  the  license  cases  also,  5  Howard  575,  all  the  Judge's 
agree  with  the  opinion,  that  a  license  is  a  tax  upon  the  thing  sold,  lawful  where  there  is  no 
Constitutional  prohibition,  a  tax  upon  the  article  directly;  but  not  the  less  unlawful  when 
the  tax  itself  would  be  so,  because  it  assumes  the  shape  of  a  license.     The  case  of  Nathan 
vs.  the  State  of  Louisiana,  8  Howard,    is  sometimes  quoted  as  containing  an  authority  in 
favor  of  the  power  claimed  under  this  law ;  the  slightest  examination  will  correct  this  opin- 
ion.    The  decision  of  the  Court  shows  :  1st,  that  a  tax  or  license  upon  a  broker  dealing  in 
foreign  exchange  is  not  a  violation  of  the  Constitution  of  the  United  States,  because  although 
money  and  exchange  are  instruments  of  commerce — they  are  not  taxed  as  such,  but  because 


as  a  part  of  the  whole  property  of  the  State,  they  are  liable  in  common  with  all   other  pro. 
perty, — in  fine,  because  it  is  not  a  tax  on  commerce. 

2dly.  It  suggests  with  approbation  that  many  of  the  States  tax  or  license  pursuits  and 
occupations.  As  to  the  first  point,  it  is  not  now  contended  that  a  tax  or  license  is  void 
on  account  of  a  conflict,  or  its  being  a  violation  of  the  Constitution  of  the  United  States  in 
taxing  money,  bills  of  exchange  or  instruments  of  commerce ;  but  that  it  is  void  whenever 
it  taxes  an  article,  because  it  is  imported,  and  is  therefore  a  duty  or  tax  on  imports  within 
the  sense  of  the  Federal  Constitution.  It  is  believed  to  be  void  also,  whenever  it  seeks  to 
discriminate  between  citizens  of  our  own  and  another  State,  and  the  decision  in  question 
does  not  bear  upon  either  of  these  propositions.  Again,  when  the  court  remarked  upon 
the  State  laws  taxing  pursuits  and  occupations,  it  was  in  no  sense  a  decision  upon  the  right  of 
the  States  so  to  do,  so  far  as  their  own  Constitutions  were  concerned,  nor  did  it  profess  to 
determine  upon  the  power  of  any  State  whose  Constitution  contained  provisions  identical 
or  similar  to  our  own.  The  Supreme  Court  of  Missouri,  in  the  case  of  Crow  against  the 
State  of  Missouri,  14  Miss.  Rep.,  has  rendered  an  elaborate  argument  in  a  case  arising 
under  the  Statute  of  Missouri,  imposing  licenses  in  certain  cases.  The  members  of  the 
court  are  by  no  means  agreed  as  to  many  points  raised  in  this  case,  but  it  is  apprehended 
that  the  doctrine  is  clearly  established,  that  a  license  upon  merchants  is  a  tax,  especially 
where  it  is  imposed  on  account  of  the  merchandise  which  they  sell ;  and  that  no  assess- 
ment in  the  shape  of  a  license  can  be  legal  where  a  tax  upon  the  same  pursuit,  or  the  same 
goods  would  be  in  violation  of  the  Constitution.  I  am  of  the  opinion,  then,  that  a  license 
on  merchants,  traders,  insurance  companies  and  agents,  bankers  and  brokers,  and  all  other 
avocations,  where  the  license  is  not  in  the  nature  of  regulation  and  restraint,  is  a  tax ;  that 
the  license  tax  levied  under  this  law  is  discriminating  in  its  principle  and  operation ;  that  it 
is'a  violation  of  two  provisions  of  the  State  Constitution  ;  that  it  is  neither  equal  nor^uniform, 
and  that  the  law  which  imposes  it  is  of  a  general  nature  and  is  not  uniform  in  its  regulation. 
The  case  of  The  People  vs.  Naglee,  Cal.  Rep.,  vol.  1,  page  232,  has  no  doubt  given  sanc- 
tion to  the  opinion  that  the  Legislature  may  impose  such  license  fees  as  these  in  question 
The  question  before  the  court  was  as  to  the  validity  of  a  law  imposing  a  tax  upon  foreign 
miners  :  there  was  no  other.  The  court  decided  that  the  Constitution  of  the  United  States 
did  not  prohibit  a  tax  or  license  upon  a  citizen  of  a  foreign  country,  and  that  no  treaty 
stipulation  was  violated  by  such  a  tax,  or  license  tax,  and  this  was  decided  upon  reasons 
entirely  foreign  to  the  question  now  under  consideration.  It  is  decided  also,  that  this 
imposition  is  a  license — not  a  tax — because  it  is  a  concession  of  a  privilege  which  the 
foreigner  otherwise  could  be  precluded  from  exercising,  and  is  in  the  nature  of  a  grant.  The 
court  say,  if  a  Statute  be  not  Constitutional,  it  is  not  perceived  how  any  license  law  can  be. 
It  is  clear,  however,  that  this  may  be  true,  and  yet  otlter  license  laws  may  be  utterly  void ; 
the  intimation  of  the  Court,  which  goes  beyond  this,  is  upon  a  question  not  before  it — not 
necessary  to  be  decided —  and,  so  far  as  it  professes  to  determine  anything,  is  in  opposi- 
tion to  the  whole  current  of  authorities  upon  the  subject.  In  arriving  at  the  conclusions 
indicated,  it  is  not  forgotten  that  great  difficulty  is  to  be  expected  in  arranging  the  details 
of  a  system  of  taxation  which  shall  be  equal  and  uniform."  If  the  inequality  complained 
of  were  found  to  rest  solely  upon  isolated  persons  or  particular  property, — if  these  were  to 
arise  solely  in  the  execution  of  the  law,  and  could  be  remedied  hereafter  by  a  revision  of 
its  details,  no  such  objection  would  invalidate  the  law.  It  is  admitted  that  the  repugnance 
to  the  Constitution  must  be  clearly  shown.  While,  however,  these  principles  of  construc- 
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tion  are  admitted,  the  conclusions  adverse  to  the  law  in  question  remain  untouched.     They 
may  be  stated  as  follows : 

1st.  The  Act  to  provide  revenue  for  the  support  of  the  State  Government  establishes  a 
system  of  licenses,  the  primary  object  of  which,  is  to  raise  revenue  which  is  not  for  pur- 
poses of  police  restraint  or  regulation. 

2nd.  Such  a  "  license  tax"  is  in  terms  and  effect  a  "tax  "  within  the  meaning  of  the  Con- 
stitution. 

3rd.  The  tax  thus  imposed  is  assessed  by  a.  "  general  law  "  and  is  not  uniform  in  its  oper- 
ation ;  it  includes  some  pursuits  and  avocations  to  the  exclusion  of  others ;  it  discriminates 
between  classes  and  persons ;  it  levies  a  heavier  burden  upon  property  on  account  of  the 
domicil  of  the  owner ;  it  taxes  the  same  classes  of  property  unequally ;  it  discriminates  in 
these  respects  as  a  main  purpose  of  the  law. 

4th.  It  imposes  a  duty  on  import. 

5th.  It  excludes  citizens  of  another  State  from  privileges  and  immunities  secured  to  citi- 
zens of  this  State. 

6th.  It  imposes  taxes  which  are  not  equal  and  uniform. 

7th.  The  law  in  question  is  in  all  these  respects  repugnant  to  the  Constitution  of  this 
State,  and  in  some  of  them  to  the  Constitution  of  the  United  States  and  therefore  is  to  that 
extent  void. 

E.  D.  BAKER. 


I  concur  in  the  above  opinion, 

EDWARD  STANLY. 


OPINION 


OF 


MR.    ELISHA    COOK. 


To  MESSRS.   CHAMBERS,  WOOD    AND  EARL,    COMMITTEE  ON  BEHALF   OF  THE 
BANKERS,  MERCHANTS,  AND  OTHERS  : 

Gentlemen : — 

IN  answer  to  your  interrogatories,  as  to  the  Constitutionality  and  effect  of  the  late 
License  Law  passed  by  the  Legislature  of  this  State,  I  have  to  state  that  the  ques- 
tions presented  are  of  great  magnitude,  and  involve  not  only  very  important  princi- 
ples of  law,  but  enormous  amounts  of  property  are  at  stake,  and  from  these  consider- 
ations, I  have  used  my  best  efforts  in  the  examination  of  authorities,  and  comparing 
Constitutions  of  different  States,  and  adjudications  under  them,  that  I  might,  if  pos- 
sible, arrive  at  correct  conclusions. 

The  authorities  I  have  examined  are  too  numerous  to  set  forth  in  this  opinion,  and 
I  shall  therefore,  without  adverting  to  them,  proceed  to  give  you  my  opinion  as  to 
the  effect  of  the  law  in  question. 

First.  The  law  and  every  part  of  it  is  in  conflict  with  Section  25,  Article  4,  of  the 
Constitution  of  this  State,  which  declares  that :  '•  Every  law  enacted  by  the  Legisla- 
ture shall  embrace  but  one  object,  and  that  shall  be  expressed  in  the  title." 

The  title  of  the  law  in  question  is  as  follows  :  "An  Act  to  provide  Revenue  for  the 
support  of  the  Government  of  this  State." 

The  Act  itself  provides  not  only  a  revenue  for  this  State,  but  also  provides  a  rev- 
enue for  different  counties  in  this  state.  Section  8  of  Article  3,  provides  that :  "  Of 
all  the  moneys  collected  under  the  provisions  of  this  article,  after  the  fees  of  the  Au- 
ditor and  per  centage  of  the  Treasurer  shall  have  been  deducted,  one-third  shall  be 
paid  into  the  State  Treasury,  and  the  remainder  shall  be  paid  into  the  County  Trea- 
sury for  County  purposes." 
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It  will  be  perceived  that  this  law  has  a  double  aspect,  and  clearly  embraces  two 
objects,  to  wit :  a  revenue  for  the  support  of  the  government  of  this  State,  and  also 
a  revenue  for  the  support  of  the  government  of  the  different  counties  in  this  State. 

Every  county  is  governed  by  its  own  peculiar  local  laws,  which,  of  course,  cannot 
conflict  with  legislative  enactments.  But  the  line  of  demarcation  between  the  State 
and  county  is  as  distinct  as  between  the  Federal  Government  and  the  State  of  Cali- 
fornia. We  must  bear  in  mind  that  the  State  is  sub-divided  into  numerous  subordi- 
nate communities — counties,  cities,  towns,  villages  ;  each  is  clothed  with  a  local  sov- 
ereignty, a  quasi  legislative  authority  to  regulate  its  local  affairs,  and  the  same  prin- 
ciples applicable  to  an  independent  state  in  regard  to  taxation,  are  applicable  to  these 
subordinate  bodies  politic. 

If  the  legislature  could  pass  a  law  embracing  more  than  one  object,  then  "  the  object 
of  that  law  must  be  clearly  expressed  in  its  title,"  (see  Constitution.)  These  objec- 
tions do  not  strike  at  a  particular  or  separate  article  or  branch  of  the  law,  but  strikes 
at  its  very  foundation,  and,  if  correct,  the  whole  law  is  unconstitutional  and  void. 

Second.  I  am  of  opinion  that  the  law  conflicts  with  Section  13,  of  Article  II  of  the 
Constitution  of  this  State,  which  provides  that  "  Taxation  shall  be  equal  and  uniform 
throughout  the  State."  The  law  in  question  is  not  equal  or  uniform ;  it  operates  upon 
a  particular  class  of  men;  making  a  small  portion  of  the  community  support  the  State 
and  county  revenue,  whilst  two-thirds  of  our  population  are  enjoying  the  same  privi- 
leges and  advantages  without  contributing  a  farthing.  If  this  law  can  be  enforced,  a 
law  isolating  Page,  Bacon  &  Co.,  or  any  other  single  house  in  this  community,  and 
providing  that  it  should  pay  $5000  per  month  for  the  purpose  of  providing  revenue  for 
the  support  of  the  Government,  would  clearly  be  valid. 

This  section  certainly  means  something,  and  was  not  inserted  simply  to  fill  up  a 
sentence.  It  is  a  distinct  and  independent  part  of  the  whole  section,  the  same  as  if 
it  stood  in  a  section  by  itself.  That  trade  can  be  taxed  there  is  little  doubt ;  but  if 
taxed,  let  it  be  equal ;  let  the  lawyer,  the  physician,  the  druggist,  and  in  fact  every 
person  who  compose  our  community,  contribute  their  mite  toward  the  support  of  the 
Government.  And  do  not  say  that  because  a  merchant  in  San  Francisco  has  been 
fortunate  in  his  business  operations,  that  he  shall  divide  with  the  State  and  County 
in  which  he  resides,  and  he  and  he  alone  keep  the  State  in  existence. 

This  would  be  the  effect  of  the  law  in  question,  and  it  is  not  only  repugnant  to 
common  sense  and  reason,  but  is  directly  in  conflict  with  the  article  and  section  last 
mentioned. 

The  question  of  licensing  business  has  been  adjudicated  in  many  of  the  States,  and 
opinions,  learned  opinions  of  able  jurists  exist  on  both  sides  of  the  question.  And 
I  should  consider  it  a  question  of  more  doubt,  were  it  not  for  the  law  which  is  our 
guide — the  organic  law  of  the  land — our  Constitution. 

I  have  not  been  able  to  find  a  Constitution  in  any  State,  like  our  own  in  this  par- 
ticular. Ours  provides  that  taxation  (meaning  whatever  may  be  taxed)  shall  be 
equal.  All  other  Constitutions  provide  that  the  tax  upon  property  shall  be  equal — 
not  restraining  the  Legislature  in  its  taxation,  except  upon  property.  The  Constitu 
tion  of  Illinois,  under  which  there  has  been  an  adjudication,  more  closely  resembles 
it  than  any  other — but  that  only  provides  for  a  tax  on  property. 


A  very  eminent  jurist  in  New  York  defines  a  tax  to  be  "burdens  or  charges  im- 
posed upon  persons  or  property,  to  raise  money  for  public  purposes."  And  again 
he  says — "  The  right  to  impose  a  tax  is  inherent  to  every  Government,  as  essential 
to  its  existence.  It  operates  on  all  the  persons  and  property  belonging  to  the  State. 
We  are  not  to  understand,  however,  that  the  Legislature  are  omnipotent  on  this  sub- 
ject. Its  powers  are  limited  and  controlled  by  certain  principles  which  lie  at  the 
very  foundation  of  free  government.  Among  these  is  the  principle  of  justice  and 
equality. 

If  the  tax  is  laid  to  raise  a  revenue  for  the  expenses  of  the  State,  it  should  be  laid 
equally  upon  all  the  property  in  the  State,  if  it  be  a  tax  upon  property :  or,  if  it  be 
a  capitation  tax,  all  persons  of  the  taxable  class  in  the  State  should  be  equally 
affected.  This  is  the  only  sense  in  which  a  tax  is  public. 

The  Legislature  has  not  the  constitutional  authority  to  exact  from  a  single  citizen, 
or  a  single  town,  county  or  city,  the  means  of  defraying  the  entire  expenses  of  the 
State.  For  if  it  could  be  done,  the  constitutional  provision  would  be  evaded  in  all 
cases,  and  the  Legislature  could  take  private  property  for  public  use,  without  com- 
pensation, under  the  vague  and  indefinite  pretence  of  taxation." 

Chief  Justice  Robertson,  of  Kentucky,  states  the  following  rule :  "  A  common 
burden  should  be  sustained  by  common  contributions,  regulated  by  some  fixed  gen- 
eral rule,  and  apportioned  according  to  some  uniform  ratio  of  equality.  A  capitation 
or  personal  tax  must  be  imposed  on  all  the  free  citizens  equally  and  alike  ;  or  if  an 
ad  valorem  or  specific  tax  be  laid  on  property,  it  must  bear  equally,  according  to  the 
value  or  kind,  on  all  the  property,  or  on  each  article,  of  the  same  kind,  owned  by 
every  citizen." 

Third.  Those  portions  of  the  law  which  allow  the  sheriff  to  seize  and  sell  prop- 
erty, are  in  conflict  with  those  articles  of  the  declaration  of  rights  of  this  State, 
which  declare  that  "  no  person  shall  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law ;  "  and  "that  the  right  of  trial  by  jury  shall  be  secured  to  all,  and 
remain  inviolate  forever,"  &c. 

If  the  sheriff  be  at  liberty  to  seize  property  without  process,  or  a  right  to  be  heard, 
let  me  ask  if  it  is  not  depriving  the  party,  not  only  of  trial  by  jury,  but  trial  in  any 
form,  or  opportunity  to  be  heard.  This,  too,  is  in  violation  of  the  plainest  principles 
of  law  and  common  sense.  On  the  ex  parte  statement  of  an  individual,  the  heaviest 
mercantile  house  in  this  city  can  be  closed,  and  his  entire  property  sacrficed,  and  he 
must  quietly  submit.  He  may  have  a  good  defence,  even  under  this  law ;  he  may 
have  paid  the  required  license  ;  he  may  not  have  been  doing  the  amount  of  business 
represented ;  but  still  he  has  no  opportunity  of  being  heard. 

Our  former  Legislature  have  even  taken  the  precaution,  where  property  is  taken  on 
execution,  and  claimed  by  a  third  person,  to  compel  the  sheriff  to  summon  a  jury,  and 
try  the  question  of  title. 

But  here  the  sheriff  is  invested  with  all  the  authority  of  the  court,  jury  and  wit- 
nesses. 

Again,  portions  of  the  law  conflict  with  the  Constitution  of  the  United  States,  and 
laws  of  a  similar  character  have  been  declared  unconstitutional  by  the  Supreme  Court 
of  the  United  States. 
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Fourth.  Suppose,  for  the  sake  of  argument,  that  this  law  is  constitutional.  Al- 
though a  law  may  not  be  strictly  unconstitutional,  yet  if  the  constitutional  power  is 
unreasonably  exercised,  it  is  void.  Justice  Baldwin,  of  the  Supreme  Court  of  th& 
United  States,  holds  this  to  be  sound  law. 

It  is  true  that  the  Legislature  are  invested  with  the  power  to  mould  our  laws  for  the 
regulation  of  society ;  but  it  would  be  absurd  to  say  that  they  may  pass  laws  and 
adopt  measures  which  uproot  fundamental  principles,  destructive  to  natural  justice, 
and  completely  annihilate  all  those  sacred  rights  which  exist  independently  of  written 
law,  and  to  use  the  language  of  a  very  able  lawyer  in  Alabama — "  Transfer  all  these 
inherent,  inalienable  rights  to  the  law-making  power  of  the  Government,  and  it  would 
be,  of  all  the  effects  of  a  defective  organization,  the  most  afflictive  and  destroying. 
As  well  might  the  blazing  orb  of  day,  when  sent  to  warm  us,  absorb,  as  it  does,  the 
moisture  of  the  soil,  and  the  providential  dews  of  night  not  return  it,  and  yet  the 
fructification  of  the  earth,  and  the  gathering  of  its  fruits  be  hoped  for,  as  to  expect 
the  full  enjoyment  of  constitutional  liberty,  when  these  great  cardinal  rights  are  ob- 
literated and  swept  into  one  common  reservoir  of  legislative  discretion." 

The  right  of  regulating  our  own  pursuits,  the  right  of  protection  of  society,  and 
the  right  of  property,  are  three  twin  sisters,  born  of  the  same  common  mother— nat- 
ural law.  They  came  into  being  at  the  same  moment  with  the  existence  of  natural 
law ;  they  continue  during  the  same  period  which  natural  law  continues  ;  and,  unlike 
the  twins  of  heathen  mythology,  they  die  at  the  same  instant  when  natural  law  ceases 
"  to  move,  live  and  have  its  being." 

Can  it  be  said  that  because  there  is  no  clause  in  our  Constitution  prohibiting  that 
which  would  be  most  detrimental  to  the  welfare  of  society ;  that  which  would  take  one 
man's  property  and  give  it  to  another ;  that  which  would  condemn  me  to  death  because 
I  did  not  pay  my  debts ;  that  which  would  compel  me  to  pay  my  neighbor  a  monthly 
sum  because  I  had  once  trespassed  upon  his  land,  that  our  Courts  have  no  right  to 
denounce  such  laws  as  unjust,  oppressive,  arbitrary,  impolitic  and  odious.  If  this  be 
so,  farewell  to  our  boasted  liberty  and  equality. 

Can  our  Legislature  make  a  law  more  binding  than  two  individuals  who  enter  into 
contract  under  their  hands  and  seals?  if  not,  we  have  only  to  apply  the  rule  of  law 
familiar  to  every  lawyer — that  a  Court  will  not  enforce  a  contract  (although  deliber- 
ately made,)  which  is  unconscionable  and  impossible  to  be  performed,  or  in  restraint 
of  trade.  Why  then  are  the  citizens  of  this  State  compelled  to  acknowledge  a  law 
which  by  its  terms  imposes  such  a  burthen  as  at  once  to  cripple  all  kinds  of  business? 
A  law  which,  in  fact,  restrains  and  prevents  us  from  undertaking  business ;  a  law 
which  not  only  imposes  a  license  tax  upon  trade,  but  which  makes  the  State  and 
county  copartners  with  us  in  our  profits,  without  sharing  any  of  our  losses. 

But  why  should  I  continue  this  subject  further?  What  the  necessity  of  reasoning 
upon  questions  that  might  arise  and  be  presented  where  there  is  no  constitutional  re* 
striction. 

The  first  point  made  by  me  is  so  conclusive  (and  as  I  deemed  it  when  my  attention 
was  first  called  to  the  question,)  that  I  feel  as  though  all  who  but  read  the  section  of 
the  Constitution  and  the  law  in  question,  will  say  at  first  blush,  that  this  law  does  em- 
brace two  distinct  objects,  and,  also,  that  the  objects  embraced  in  the  law  are  not 
stated  in  its  title.  ELISHA  COOK. 
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MESSES.  CRITTEIDEN  &  INGE. 


Gentlemen : — 

Several  of  the  questions  which,  as  a  Committee  on  behalf  of  the  merchants  of  San  Fran- 
cisco, you  have  presented  for  our  consideration  and  on  which  you  request  our  opinion,  in- 
volve our  inquiry  into  the  power  of  the  Legislature  to  impose  any  license  tax  whatever. 
Before  undertaking  therefore  to  respond  to  each  one  of  these  questions  separately,  it  would 
be  a  natural  and  convenient  course  of  investigation  first  to  determine  whether  this  power 
does  reside  in  the  Legislature,  or  whether  its  exercise  is  prohibited  by  the  Constitution. 

If  it  is  not  so  prohibited,  either  expressly  or  by  necessary,  implication,  it  may  be  right  - 
fully  exercised.  This  proposition,  it  is  presumed,  no  one  will  deny. 

The  13th  Section  of  the  llth  Article  of  the  Constitution  is  the  only  one  which  relates  to 
this  subject.  It  is  in  these  words  :  "  taxation  shall  be  equal  and  uniform  throughout  the 
State.  All  property  in  this  State  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained 
as  directed  by  law ;  but  assessors  and  collectors  of  town,  county  and  State  taxes,  shall  be 
elected  by  the  qualified  electors  of  the  district,  county  or  town  in  which  the  property  taxed 
for  State,  county  or  town  purposes,  is  situated." 

Can  this  be  construed  to  take  from  the  Legislature  the  power  which  it  would  otherwise 
clearly  possess,  and  to  make  property  only,  in  the  mode  here  prescribed,  the  subject  of 
taxation  ? 

The  first  clause  of  this  section  asserts  a  principle  which  is  manifestly  just  and  which 
should  be  observed  in  every  well  administered  government.  The  citizens  of  each  portion 
of  the  State  enjoy  alike  the  protection  and  advantages  of  government  and  should  be  equally 
subject  to  its  burthens.  This  injunction,  that  "  taxation  shall  be  equal  and  uniform  through- 
out the  State,"  was  intended  to  guard  against  the  possibility  of  partial  and  oppressive  legis- 
lation, and  to  secure  to  those  residing  in  each  section  of  the  State  an  immunity  from  any 
greater  burthen  than  might  be  imposed  upon  those  residing  in  any  other  section.  It  was 
designed  to  prevent  all  local  distinctions  and  to  enforce  equality  in  regard  to  every  species 
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of  contribution  which  the  citizen  might  be  called  upon  to  make  for  the  support  of  the  gov- 
ernment. 

A  "  tax  "  has  been  denned  to  be  "  a  burthen,  charge  or  imposition  set  on  persons  or  prop- 
erty, for  public  uses ;  exactions  to  till  the  public  coffers  for  the  payment  of  the  debts  and 
the  promotion  of  the  general  welfare  of  the  country."  This  definition  is  one  which  has  long 
stood  the  test  of  criticism  and  has  been  repeatedly  approved  by  high  judicial  authority.  It 
is  in  this  broad  sense  that  it  is  used  in  the  Constitution  of  the  United  States,  and  the  most 
distinguished  jurists  and  writers  upon  political  economy  employ  it  as  a  comprehensive  term 
embracing  every  kind  of  contribution  from  the  citizen  for  the  service  of  the  State.  The 
word  "  taxation  "  which  is  the  act  of  laying  a  "  tax  "  is  equally  broad  in  its  signification ;  and 
this  clause  of  the  Constitution  is,  in  effect,  a  declaration  that  every  contribution,  whether  a 
tax  upon  property,  or  upon  income,  or  on  the  person  or  the  occupation  or  pursuit  of  a  citi- 
zen, shall  be  equal  and  uniform  throughout  the  State  ;  or,  in  other  words,  that  if  any  such 
tax  shall  be  assessed  upon  an  individual  residing  in  one  county,  the  same  and  no  other  or 
greater  tax  shall  be  assessed  upon  an  individual  residing  in  any  other  county.  If  a  poll  tax, 
for  instance,  of  three  dollars  were  imposed  by  law  upon  a  resident  of  San  Francisco,  and  one 
of  five  dollars  upon  a  resident  of  Sacramento ;  or  a  tax  of  one  per  cent  upon  property  in  the 
one  county  and  of  two  per  cent  upon  property  in  the  other,  in  either  case  the  law  would  be 
iinconstitutional,  for  this  would  not  be  "  equal  and  uniform  "  taxation. 

It  may  be  supposed,  perhaps,  that  the  use  of  the  term  "equal "  excludes  the  idea  of  any 
tax  but  one  upon  property;  that  there  can  be  no  "equality,"  because  there  can  be  no 
comparison  where  one  pays  a  tax  upon  property,  another  an  arbitrary  tax  for  the  privilege 
of  pursuing  a  particular  occupation,  and  a  third  a  poll-tax  ;  that  though  the  value  of  the 
property  may  be  ascertained  by  an  assessment,  the  value  of  the  occupation  is  disregarded 
and  that  of  the  person  is  incapable  of  being  estimated.  But  "  equality  "  is  to  be  deter- 
mined by  reference  to  the  subject  of  taxation.  And  it  shonld  be  so.  The  law  protects, 
or  is  designed  to  protect,  a  man  in  the  possession  and  enjoyment  of  his  property.  It  is 
just  that  his  property  should  pay  for  that  protection.  But  property  is  not  the  only 
object  of  its  care.  It  protects  also  his  life  and  liberty  and  protects  him  in  the  acquisition 
of  property  by  means  of  any  trade,  occupation  or  pursuit  in  which  he  may  be  engaged. 
It  is  equally  just  that  he  should  pay  for  this  protection.  In  the  former  case  the  law 
assesses  upon  his  property  the  amount  which  he  should  contribute  for  the  support  of  the 
government  which  gives  him  this  protection ;  and  the  Constitution  declares  that  his  pro- 
perty shall  not  pay  more  than  that  of  any  other  person.  In  the  latter  cases,  the  law 
demands  this  contribution  from  him  personally :  but,  under  the  same  provision,  he  is  still 
secure  from  the  exaction  of  more  than  is  paid  by  other  persons.  Here  is  "  equal  taxation  " 
in  each  and  every  class  of  cases,  and  this  is  the  equality  which  the  Constitution  contem- 
plates. It  allows,  so  far  as  this  expression  indicates  intention,  every  species  of  taxation. 
The  power  to  impose  it  exists  unless  taken  away,  and  this  clause,  instead  of  taking  it  from 
the  Legislature,  implies  a  right  to  exercise  it,  by  the  very  generality  of  the  term  employed 
and  by  the  restriction  to  which  it  subjects  the  right  in  declaring  that  "  taxation  shall  be 
equal  and  uniform  throughout  the  State." 

Having  imposed  this  restriction  of  equality  and  uniformity  upon  the  exercise  of  this  ample 
and  complete  power  of  taxation  extending  to  all  persons  and  property  within  the  limits 
of  the  State,  the  Constitution  goes  on  to  provide  in  what  mode  this  power  shall  be  exercised 
over  a  particular  subject,  property.  Having  first  established  this  rule  of  "  equality  and 
uniformity,"  as  one  of  universal  application,  it  declares  that  "  all  property  shall  be  taxed  in 
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proportion  to  its  value,  to  be  ascertained  as  directed  by  law ;  but  assessors  and  collectors 
of  town,  county  and  State  taxes,  shall  be  elected,  &c. 

The  object  of  this  provision  is  the  same  as  that  of  the  one  just  considered.  It,  too, 
maintains  and  is  calculated  to  enforce  ihis  rule  of  equality  and  uniformity.  As  to  taxation 
generally,  it  would  be  difficult  for  the  Constitution  to  do  more  than  to  announce  the  prin- 
ciple in  general  language ;  but,  when  it  comes  to  deal  with  property  alone,  it  could  readily 
apply  the  principle  by  a  definite  and  practical  regulation,  assuming  value  as  a  standard 
and  providing  for  a  system  of  assessment  which  should  guaranty  to  all  a  fair  and  equitable 
ascertainment  of  value. 

The  two  clauses,  taken  together,  amount  substantially  to  this — that  all  taxation,  of  every 
conceivable  character,  and  whatever  may  be  its  subject,  shall  be  equal  and  uniform 
throughout  the  State,  and  that  taxes  upon  property  shall  be  imposed  according  to  the 
value  of  the  property,  or,  in  other  words,  that  no  distinction  shall  be  made  in  imposing  any 
kind  of  tax,  and  that  taxes  upon  property  shall  be  in  proportion  to  its  value. 

Upon  the  ordinary  and  settled  rules  of  construction,  this  section  furnishes  no  argument 
against  the  power  of  the  Legislature  to  impose  a  license  tax.  It  must  be  borne  in  mind 
that,  in  the  absence  of  any  Constitutional  prohibition,  the  Legislature  may  impose  any  tax, 
in  any  form,  and  to  be  assessed  and  collected  in  any  manner,  at  its  discretion.  It  is  to 
this  broad  and  unlimited  power  that  the  Constitution  refers  when  it  speaks  of  "  taxation  " 
and  attempts  to  regulate  it,  as  it  does,  by  declaring  that  "  taxation  shall  be  equal  and  uni- 
form." It  would  seem  absurd  to  contend  that  when  the  Constitution  says  this  power 
shall  be  exercised  in  a  particular  way,  it  means  to  say,  it  shall  not  be  exercised  at  all. 

That  it  was  intended  to  be  left  in  the  Legislature  must  indeed  be  inferred  from  the 
succeeding  clause  requiring  that  "property  shall  be  taxed  in  proportion  to  its  value." 
This  is  a  provision  as  to  the  mode  of  taxation  of  one  only  out  of  a  multitude  of  objects 
liable  to  be  taxed ;  and  the  application  of  this  mode  to  the  one  alone  excludes  its  applica- 
tion to  all  others.  It  is  equivalent  to  saying  that  every  other  tax,  except  this  one  tax  on 
property,  may  be  imposed  without  regard  to  the  value  of  that  which  is  the  subject  of  it. 
And  this  could  not  wTell  be  otherwise,  for,  as  before  remarked,  in  most  of  those  elapses  of 
cases  in  which  other  taxes  are  imposed,  there  is  no  standard  of  "  value"  to  which  the  tax 
could  be  made  to  relate. 

It  might  be  argued  that  property  only  could  be  the  subject  of  taxation,  because  the 
Constitution  provides  specially  that  "  all  property  "  shall  be  taxed ;  that  the  designation  of 
one  subject  of  taxation  is  a  prohibition  of  the  exercise  of  the  power  upon  any  other,  and 
that  therefore  nothing  but  property  can  be  taxed. 

It  is  believed  that*this  construction  is  untenable  and  violates  the  plain  intention  of  the 
Constitution. 

It  must  appear,  on  the  mere  perusal  of  the  whole  of  this  clause  that  its  end  and  purpose 
were  to  regulate  the  exercise  of  the  power  of  taxation  and  not  to  prescribe  what  should  be 
its  subjects.  When  it  says  that  "  all  property  shall  be  taxed  in  proportion  to  its  value,"  it 
merely  lays  down  a  rule  as  to  the  manner  in  which  "  property  "  shall  be  taxed  whenever 
the  Legislature  does  tax  it.  The  words  themselves  express  this,  and  all  doubt  as  to  their 
signification,  if  there  were  room  for  doubt,  is  removed  by  considering  the  connection  in 
which  they  are  used. 

The  argument  which  would  limit  the  Legislature  to  the  taxation  of  property  is  this,  that 
the  Legislature  had  full  and  unrestricted  power  of  taxation  over  persons  and  things  within 
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its  jurisdiction;  that  the  Constitution  requires  that  all  of  a  certain  class  of  things  shall  be 
taxed;  and,  consequently,  that  the  Legislature  can  only  impose  a  tax  upon  this  designated 
class  of  things  and  that  all  other  things  and  all  persons  are  exempt. 

A  precisely  analagous  case  has  occurred  under  the  Constitution  of  the  United  States. 

That  instrument  provides  that  "  Congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts  and  exercises,"  and  that  "  representatives  and  direct  taxes  shall  be  appor- 
tioned among  the  several  States  which  may  be  included  within  this  Union,  according  to 
their  respective  numbers."  A  direct  tax  was  imposed  upon  the  District  of  Columbia,  and 
the  ground  was  taken,  in  objection  to  its  enforcement,  that  under  these  clauses  of  the  Con- 
stitution, Congress  could  impose  no  direct  lax  upon  the  district ,  that  the  States  only 
being  designated  as  subject  to  this  tax,  to  be  levied  in  this  mode,  no  part  of  the  Union 
could  be  so  taxed  but  the  States. 

Upon  this  claim  of  exemption  the  Supreme  Court  of  the  United  States  decides  that  this 
latter  clause  "  was  obviously  intended  not  to  create  any  exemption  from  taxation,  or  to 
make  taxation  dependent  upon  representation,  but  to  furnish  a  standard  for  the  apportion- 
ment of  each  on  the  States." 

Now  the  very  same  case  is  presented  when  immunity  is  asserted  for  every  thing  but 
propert}r,  under  the  provision  of  the  State  Constitution,  which  says  that  "all  property  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  may  be  directed  by  law;"  the  ex- 
emption claimed  being  in  the  one  instance  of  territory,  and  in  the  other  of  the  subject  mat- 
ter of  taxation.  If  the  provision  of  the  Constitution  of  the  United  States  be  only  a  rule  to 
govern  taxation  when  imposed  upon  the  States,  and  does  not  limit  the  power  of  Congress 
to  its  exercise  over  the  States  only,  and  it  is  so  declared  by  the  highest  judicial  authority, 
it  would  seem  to  result,  by  analogy,  that  the  provision  of  our  State  Constitution  is  only  a 
rule  of  taxation  when  imposed  on  property,  and  does  not  restrict  the  power  of  the  Legis- 
lature to  its  exercise  over  property  alone. 

In  the  construction  of  any  Constitution  or  law,  the  object  of  investigation  is  to  ascertain 
the  intention  of  its  framers ;  and,  in  all  cases  of  doubt  or  uncertainty,  its  contemporaneous 
exposition  is  entitled  to  some  weight.  In  looking  into  the  views  expressed,  while  this  sec- 
tion was  under  consideration  in  the  Convention  by  which  this  Constitution  was  adopted,  it 
will  be  found  that  such  a  construction  of  it  as  would  prevent  the  Legislature  from  impos- 
ing any  tax  other  than  upon  property  was  never  alluded  to,  and  was  certainly  never  con- 
templated. The  avowed  ground  upon  which  it  was  advocated,  was  the  justice  and  equity 
of  requiring  everything,  when  taxed,  to  be  taxed  everywhere  at  the  same  rate,  and  to  pro- 
vide against  abuses  in  the  assessment  of  taxes  upon  property,  by  giving  to  those  who  were 
to  pay  the  tax  the  privilege  of  electing  the  persons  by  whom  it  was  to  be  assessed.  In 
the  discussions  upon  this  subject,  apprehensions  were  openly  expressed  that  the  old 
inhabitants  of  California,  who  were  large  holders  of  land,  few  in  number,  and  unacquainted 
with  our  system  of  administration,  might  be  oppressed  through  unequal  taxation  and 
unjust  assessments,  unless  protected  by  the  Constitution;  and  it  would  seem  that  this 
clause  was  inserted,  in  a  great  measure,  to  relieve  their  fears  and  to  guaranty  to  them  the 
protection  they  asked  against  any  higher  tax  being  imposed  upon  their  lands  and  cattle, 
of  which  their  property  chiefly  consisted,  than  upon  the  property  of  native-born  citizens  of 
the  United  States.  So  far  was  it  from  being  anticipated  that  this  provision  would.be 
deemed  to  make  nothing  but  property  the  subject  of  taxation,  that  more  than  one  member 
of  the  Convention  who  advocated  it,  expressed  himself  at  the  time  in  favor  of  a  capitation 
tax. 
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It  is  believed  that  the  views  above  stated  as  to  the  proper  construction  of  these  Consti- 
tutional provisions,  will  be  found  to  be  supported  by  the  weight  of  judicial  authonty 
wherever  the  question  has  arisen.  The  Constitutions  of  the  States  of  Tennessee,  Louisiana, 
Illinois,  Missouri,  Arkansas  and  Texas,  all  contain  provisions  in  a  greater  or  less  degree 
similar  to  those  of  our  own  Constitution ;  and  in  the  courts  of  all  of  these  States  decisions 
may  have  been  made  throwing  -more  or  less  light  upon  this  point.  To  review  them  all 
within  any  reasonable  limits  would  be  impracticable,  but  it  may  not  be  amiss  to  call  atten- 
tion to  one  case  in  which  the  right  of  the  Legislature  to  impose  a  license-tax  has  been 
drawn  in  question  and  been  expressly  adjudicated.  This  decision  is  the  more  important  as 
it  was  made  by  the  Supreme  Court  of  our  own  State,  and  is  to  be  regarded  as  an  authori- 
tative and  binding  exposition  of  the  Constitution.  The  case  alluded  to  is  that  of  The 
People  on  the  relation  of  the  Attorney-General  vs.  Naglee,  Cal.  Rep.,  233.  In  the  opinion 
an  this  case,  pronounced  by  Mr.  Justice  Bennett  in  the  name  of  the  whole  Court,  the  con- 
clusion is  reached  that  the  "  13th  Section  of  the  llth  Article  of  the  State  Constitution  does 
not  prohibit  the  Legislature  from  enacting  license  laws." 

Without  assenting  to  the  reasoning  of  the  Court,  this  conclusion  is  one  in  which  we 
entirely  concur.  We  are  of  opinion  that  under  the  Constitution  of  this  State,  the  Legisla- 
ture does  possess  the  power  to  impose  license  taxes,  but  that  such  taxes  cannot  be  greater 
in  one  section  of  the  State  than  another. 

Having  determined  this  general  question,  we  will  proceed  to  answer  separately  each  one 
of  the  several  inquiries  presented,  stating,  as  briefly  as  possible,  the  results  of  the  reflection 
which  we  have  been  able  to  give  the  subject,  and  without  attempting  to  set  forth  the 
arguments  by  which,  we  think,  they  may  be  sustained. 

"  Whether  or  not  Article  3,  relating  to  licenses  to  bankers,  dealers  in  exchange,  stocks, 
gold  dust  and  other  similar  occupations,  is  valid  and  Constitutional  ?" 

We  are  of  opinion  that  the  Legislature  may  constitutionally  impose  this  license  tax  upon 
all  those  engaged  in  the  various  occupations  specified  in  the  1st  Section  of  this  article,  ex- 
cept upon  common  carriers  who  are  engaged  in  transmitting  or  conveying  gold  dust,  gold 
or  silver  coin  or  bullion  from  any  place  in  this  State  to  any  foreign  country.  In  its  appli- 
cation to  this  particular  occupation,  we  think  the  law  necessarily  unconstitutional  and  void, 
being  in  violation  of  the  10th  Section  of  the  1st  Article  of  the  Constitution  of  the  United 
States,  which  declares,  that  "  no  State  shall,  without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be  absolutely  necessary  for  ex- 
ecuting its  inspection  laws ; "  and  also  of  that  clause  of  the  8th  Section  which  gives  to  Con- 
gress "power  to  regulate  commerce  with  foreign  nations  and  among  the  several  States." 
This  tax,  as  here  laid,  is  a  duty  upon  an  export  avowedly  for  the  purpose  of  revenue  and  not 
inspection,  and  the  law  imposing  it  is  a  regulation  of  commerce  with  foreign  nations.  With 
this  exception,  we  think  the  tax  may  be  collected. 

The  means  of  collection  adopted  by  the  law  are  harsh  in  the  extreme,  but  we  are  not  pre- 
pared to  say  that  they  are  unconstitutional.  If,  in  the  exercise  of  the  very  enlarged  and 
discretionary  authority  which  is  vested  in  the  Sheriff,  he  should  overstep  its  bounds,  or  if 
the  facts  of  the  case  should  not  warrant  his  proceeding  under  the  law,  the  Courts  of  the 
country  are  open  to  the  person  aggrieved  or  about  to  be  so.  In  the  usual  forms  of  the  law 
he  may  stay  the  commission  of  the  wrong  or  obtain  redress  for  it. 

2nd.  "  The  same  question  in  reference  to  the  licensing  of  merchants  and  dealers  in  liquors 
as  provided  in  Article  4  ?  " 

We  think  that  this  tax  is  constitutionally  laid  and  may  be  collected  under  the  provisions 
of  this  article. 
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3rd.  "  The  same  in  reference  to  licensing  auctioneers  as  provided  in  Article  6  ?  " 
This  article  imposes  two  different  taxes,  the  one  upon  the  occupation  of  the  auctioneer 
and  the  other  upon  the  property  sold  by  him. 

Under  the  view  we  have  taken  of  the  power  of  the  Legislature,  so  much  of  this  Arti- 
cle as  relates  to  the  license  tax  to  be  paid  by  the  auctioneer  is  void,  because  it  does  not  ob- 
serve the  rule  of  equality  and  uniformity  throughout  the  State  which  is  essential  under  the 
Constitution.  In  one  locality  that  is,  in  a  city  containing  more  than  ten  thousand  inhabi- 
tants an  auctioneer  is  required  to  pay  two  hundred  and  fifty  dollars  per  quarter,  while  in 
another  locality,  that  is,  in  a  city  containing  less  than  ten  thousand  inhabitants,  he  is  required 
to  pay  only  one  hundred  dollars.  If  the  Legislature  can  make  this  distinction,  it  can  do  so 
to  any  extent.  It  can  impose  a  tax  of  ten  thousand  dollars  per  month  on  every  auctioneer 
in  the  City  of  San  Francisco  and  one  dollar  per  month,  or  no  tax  whatever,  on  every  auc- 
tioneer in  the  City  of  Sacramento.  It  can  build  up  the  business  of  one  city  and  ruin  that  of 
another,  by  extending  this  system  of  discrimination  to  all  occupations.  This  is  the  very 
abuse  of  power  intended  to  be  guarded  against  by  the  Constitution  and  it  would  bo  diffi- 
cult to  conceive  of  a  form  in  which  it  could  be  more  palpable  and  flagrant. 

The  duty  imposed  upon  sales  is  plainly  a  tax  upon  the  property  itself,  paid  by  the  auc- 
tioneer but  ultimately  charged  upon  the  property.  It  is  like  a  tax  laid  upon  all  owners  of 
property  of  a  particular  description,  which  has  been  always  held  to  be  "  a  tax  on  property 
and  not  an  assessment  on  individuals ;"  and  as  a  tax  on  property,  the  law  imposing  it  is  un- 
constitutional and  void.  Whenever  property  is  taxed,  it  must  be  taxed  in  proportion  to  its 
value ;  at  the  same  rate  as  all  other  property ;  and  its  value  must  be  determined  by  assessors 
elected  as  prescribed  by  the  Constitution.  Here  there  is  a  tax  assessed  on  property  over 
and  above  the  ordinary  tax  which  it  pays  in  common  with  all  other  property,  and  its  value 
is  not  determined  in  the  constitutional  mode  but  left  dependent  upon  the  chances  and 
changes  of  the  market  and  upon  the  accidental  circumstances  which  may  afi'ect  a  sale. 

We  are  of  opinion  that  the  payment  of  neither  one  of  these  taxes  can  be  enforced. 

4th.  "  Whether  or  not  Article  7th  in  reference  to  a  tax  on  consigned  goods  is  valid  and 
can  be  enforced  £  " 

This  article  imposes  a  tax  upon  "  all  goods,  wares,  merchandise,  provisions  or  any  other 
property  whatsoever,  brought  or  received  within  this  State  from  any  other  State,  or  from 
any  foreign  country,  to  be  sold  in  this  State,  owned  by  any  person  not  domiciled  in  this 
State." 

This  law,  so  far  as  it  operates  upon  goods,  &c.,  imported  from  a  foreign  country,  and 
while  in  the  hands  of  the  importer,  is  in  violation  of  that  clause  of  the  Constitution  of  the 
United  States  which  prohibits  a  State  from  imposing  "imposts  or  duties  upon  imports,"  and 
also  of  that  clause  which  confers  upon  Congress  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States.  It  has  been  so  determined  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Brown  vs.  the  State  of  Maryland,  12  Wheaton's  Rep.,  419. 

Though  the  only  question  directly  involved,  and  necessarily  decided  in  that  case,  was  the 
constitutionality  of  a  law  of  the  State  of  Maryland  imposing  a  license  tax  upon  all  those  en- 
gaged in  selling  goods  imported  from  a  foreign  country,  yet  Mr.  Chief  Justice  Marshall,  in 
declaring  the  opinion  of  the  Court,  intimated  "  that  the  principles  laid  down  in  the  case 
would  apply  equally  to  importations  from  a  sister  State."  Upon  this  supposition,  this  ar- 
ticle is  unconstitutional  and  void  throughout. 

The  force  of  this  intimation  has  been  somewhat  weakened  by  subsequent  decisions  of 
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the  same  court.  But  it  is  unnecessary  to  enquire  to  what  extent.  The  tax  upon  consigned 
goods  is  liable  to  the  same  objection  as  the  tax  upon  goods  sold  at  auction,  and  for  this  we 
think  it  cannot  be  collected. 

5th.  "  The  same  question  in  reference  to  the  tax  on  private  and  incorporated  companies 
and  associations,  as  provided  in  Article  9  ?  " 

The  provisions  of  this  article,  though  somewhat  unintelligible,  seem  to  meftn  nothing  more 
than  that  the  property  of  such  companies  and  associations  shall  be  subject  to  the  same  tax 
as  the  property  of  individuals,  and  to  be  assessed  and  collected  in  the  same  manner.  So 
construed,  they  are  free  from  objection. 

6th.  "  Whether  or  not  the  tax  upon  insurance  corporations  and  the  license  to  insurance 
agents  can  be  enforced  ?  " 

We  think  not ;  that  it  is  in  violation  of  the  Constitutional  requirement  of  equality  and 
uniformity. 

7th.  "  Whether  the  license  laws  of  the  City  can  be  enforced,  or  whether  they  stand  upon 
the  same  footing  with  State  licenses  ?  " 

The  license  taxes  imposed  by  the  City  do  not  stand  upon  precisely  the  same  footing  as 
those  imposed  by  the  State,  since  the  power  of  the  City  is  not  only,  like  the  power  of  the 
State,  to  be  exercised  in  subordination  to  the  Constitution  of  the  United  States  and  of  the 
State,  but  also  to  the  provisions  of  its  own  charter  and  all  other  laws  of  the  State.  If  any 
tax  imposed  by  the  State  is  unconstitutional  and  void,  a  similar  one  imposed  by  the  City, 
is  of  course  equally  so,  excepting  only  the  single  case  in  which  a  State  tax  is  unconstitu- 
tional because  it  is  not  " equal  and  uniform  throughout  the  State."  But  a  city  tax  maybe 
illegal  because  in  conflict  with  an  act  of  the  Legislature. 

8th.  "  Whether  or  not  that  portion  of  Article  3rd  which  imposes  a  tax  upon  the  princi- 
pal bank  or  association  and  also  upon  each  branch  is  valid  and  can  be  enforced  ?  " 

We  think  it  valid  and  that  it  can  be  enforced,  except,  as  has  been  stated,  where  it  is  im- 
posed on  one  exclusively  engaged  as  a  common  carrier  in  transmitting  or  carrying  gold  dust, 
&c.,  from  any  place  in  this  State  to  a  foreign  country. 

Kespectfully,  your  obedient  servants, 

CRITTENDEN  &  INGE. 

To  Messrs.  CHAMBERS,  WOOD  and  EARLE,   Committee,  ty-c. 


O  P  INION 


OF 


MESSRS.  WELLS,  HAIGHT  &  GARY. 


To  MESSRS.  CHAMBERS,  WOOD  AND  EARLE,    COMMITTEE  ON  BEHALF  OF  THE 
BANKERS,  MERCHANTS  AND  OTHERS,  OF  SAN  FRANCISCO: 

The  questions  by  you  submitted  to  ourselves,  among  others,  for  our  opinion,  as 
follows,  viz. : 

1st.  "  Whether  or  not  Article  3,  relating  to  licenses  to  Bankers,  Dealers  in  Ex- 
change, Stocks,  Gold  Dust,  and  other  similar  occupations,  is  valid  and  constitutional. 

2nd.  The  same  question  in  reference  to  the  licensing  of  Merchants  and  Dealers  in 
Liquors,  as  provided  in  Article  4. 

3d.  The  same  in  reference  to  licensing  Auctioneers,  as  provided  in  Article  6. 

4th.  Whether  or  not  Article  7,  in  reference  to  a  tax  on  consigned  goods,  is  valid 
and  can  be-enforced. 

5th.  The  same  question  in  reference  to  the  tax  on  private  and  incorporated  com- 
panies and  associations,  as  provided  in  Article  9. 

6th.  Whether  or  not  the  tax  upon  Insurance  corporations,  and  the  license  to  In- 
surance agents,  can  be  enforced. 

7th.  Whether  the  license  laws  of  the  City  can  be  enforced,  or  whether  they  stand 
upon  the  same  footing  with  State  licenses ;  and 

8th.  Whether  or  not  that  portion  of  Article  3d  which  imposes  a  tax  upon  the  prin- 
cipal bank  or  association,  and  also  upon  each  branch,  is  valid  and  can  be  enforced." 

All  of  which  are  intended,  as  we  understand  them,  to  embrace  the  system  of  taxa- 
tion adopted  by  the  Legislature  of  this  State,  and  the  Corporate  Authorities  of  this 
City,  towards  that  portion  of  the  community  who  are  engaged  in  commerce,  in  con- 
tradistinction to  the  rest  of  the  people  of  the  State  or  City,  involve  principles,  many 
of  which,  not  having  as  yet  been  judicially  declared  to  an  extent  which  will  be  re- 
garded as  authoritative  in  our  Courts,  cannot  be  stated  as  fixed  or  certain. 

The  general  rule  is,  that  the  taxing  power  of  any  Sovereignty  extends  to,  and  is 
"unlimited  over,  all  persons  or  property  within  its  limits :  but  this  rule,  in  its  applica- 
tion to  the  States  of  the  Federal  Union,  is  subject  to  the  limitations  growing  out  of 
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the  Federal  Compact!     The  sovereignty  of  a  State,  in  the  article  of  taxation,  as 
as  some  others,  is,  in  some  particulars,  subordinate  to,  and  controlled  by,  the  Consti- 
tution of  the  United  States. 

But  although  the  sovereignty  of  the  State,  in  its  power  to  tax,  is  limited  only^by 
the  Constitution  of  the  United  States,  it  does  not  follow  that  the  Legislative  power 
conferred  upon  the  Legislature  of  that  State  is  sufficient  to  exercise  all  the  power 
remaining  in  the  State  sovereignty  itself.  4  Condensed  Reports,  486.  The  State 
sovereignty  exists  independently  of  the  terms  of,  or  the  division  of  powers  in,  4he 
Constitution  of  the  State,  while  the  power  of  the  Legislature  of  the  State  is  derived 
exclusively  from  that  Constitution,  and  can  therefore  only  be  exercised  upon  the  sufv- 
jects,  and  within  the  limits,  described  therein  or  thereby  permitted. 

One  of  the  limitations  upon  the  sovereignty  of  the  State,  by  the  Constitution  of 
the  United  States,  is,  that  "No  State  shall,  without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  any  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws."  Art.  1,  Sec.  10.  And  another  limitation  is  con- 
sidered to  grow  out  of  the  grant  to  Congress  of  the  power  "  to  regulate  commerce 
with  foreign  nations,  among  the  several  States,  and  with  the  Indian  tribes."  Art.  1, 
Sec.  8. 

The  space  allotted  to  this  opinion  does  not  permit,  nor  does  its  purpose  require, 
that  the  many  authorities  upon  the  construction  of  these  clauses  should  be  here  col- 
lated. The  conclusion  which  we  think  is  to  be  drawn  from  the  different  decisions  is, 
that  any  tax,  whether  by  license,  or  otherwise,  upon  the  act  of  importation,  or  the 
business  of  the  importer,  or  upon  the  sales  by  him  made,  in  the  original  package, 
after  the  goods  are  received,  levied  by  a  State,  is,  so  far  as  relates  to  foreign  com- 
merce, contrary  to  the  Constitution  of  the  United  States,  and  therefore  void.  6  Con- 
densed Reports,  556 — 566.  That  the  same  principle  applies  to  exporters  ;  and  that, 
therefore,  so  much  of  the  third  article  referred  to  in  your  first  question  as  can  applj  to> 
persons,  &c.,  "engaged  as  common  carriers  in  transmitting  or  conveying  gold  dust.gpld 
or  silver  coin,  or  bullion,  from  any  place  in  this  State  to  any  place  without  this 
State,  whose  business  is  with  foreign  nations,  and  so  much  of  Article  4th  referred  to 
in  your  second  question  as  can  apply  to  importers  of ''  the  goods,  wares  and  merchan- 
dise, wines  or  distilled  liquors"  therein  mentioned  from  foreign  nations,  who  sell  in 
the  original  packages,  and  so  much  of  the  7th  Article  as  can  apply  to  "  goods,  wares, 
merchandise,  provisions,  or  any  other  property  whatsoever  brought  or  received  within 
this  State,"  "  from  any  foreign  country,"  and  sold  in  the  original  packages,  are  void. 

We  think  also  that  the  preponderance,  both  of  argument  and  authority,  is  in  favor 
of  the  positions  that  the  foregoing  principles  are  established,  not  merely  upon  the 
clause  of  the  Constitution  of  the  United  States  first  quoted  above,  but  also  upon  the 
clause  conferring  upon  Congress  the  power  to  regulate  commerce.  6  Condensed 
Reports,  563 — 566 ;  3  Missouri  Reports,  5.  That  that  power  is  complete  in  Con- 
gress, and  excludes  all  interference  on  the  part  of  the  individual  States,  in  the  regu- 
lation of  commerce,  as  well  among  the  several  States  as  with  foreign  nations.  7  How. 
Rep.  392,  464.  And  that  therefore  the  foregoing  principles  respecting  foreign 
commerce  apply,  to  their  full  extent,  to  all  commerce  between  this  State  and  any 
other  State  of  the  Union. 
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The  tax  upon  consigned  goods,  &c.,  is  also  objectionable  whenever  those  goods  are 
"  owned  by  any  person  or  persons  not  domiciled  in  this  State,"  but  who  are  citizens  of 
the  United  States,  inasmuch  as  it  is  repugnant  to  the  provision  of  the  Constitution 
of  the  United  States  that  "  the  citizens  of  each  State  shall  be  entitled  to  all  privi- 
leges and  immunities  of  Citizens  in  the  several  States."  Art.  iv.,  Sec.  2 ;  3  Har.  & 
Mclien.  Rep.,  554 

But  the  broadest  and  most  sweeping  objection  to  the  system  of  taxation  adopted  by 
the  Legislature  of  this  State  towards  the  mercantile  portion  of  the  community, 
springs  from  the  Constitution  of  this  State.  The  13th  Section  of  Article  XI,  of  that 
instrument  is  as  follows — "  Taxation  shall  be  equal  and  uniform  throughout  the  State. 
All  property  in  this  State  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained 
as  directed  by  law  ;  but  assessors  and  collectors  of  town,  county  and  State  taxes  shall 
be  elected  by  the  qualified  electors  of  the  district,  county  or  town  in  which  the  pro- 
perty taxed  for  State,  county,  or  town  purposes  is  situated." 

It  would  seem  that  no  choice  of  words  could  more  clearly  prohibit  an  unequal 
apportionment  of  the  burthens  of  government  upon  the  tax  payers  of  the  State,  than 
this.  The  mind  tasks  itself  in  vain  for  a  paraphrase  of  the  language,  more  explicit 
or  less  liable  to  uncertainty  or  doubt.  That  the  makers  of  the  Constitution  intended 
that  the  measure  of  protection  which  each  citizen  received  from  the  government 
should  also,  be  the  measure  of  his  contribution  to  its  support,  is  so  evident  that  there 
is  no  room  for  construction.  Yet  the  system  of  taxation  adopted  by  the  Legislature 
towards  the  commercial  interest  in  this  State,  strikes,  in  its  object,  operation  and 
effect,  at  the  very  foundation  of  all  equality. 

By  the  8th  Article  of  the  Revenue  Act  of  the  last  Legislature  an  ecfual  poll-tax  is 
imposed  upon  all  male  inhabitants,  not  exempt  by  law,  between  the  age  of  twenty-one 
and  sixty  years  ;  and,  by  the  1st  Article  of  the  same  Act,  an  equal  ad  valorem 
tax  is  imposnd  upon  all  real  and  personal  property,  with  some,  perhaps,  proper  excep- 
tions. And  then,  by  the  provisions  of  the  articles  to  which  your  questions  refer, 
except  as  AVC  conceive  the  9th,  the  same  property — either  directly,  as  in  the  articles 
concerning  auctioneers  and  consigned  goods,  or  indirectly,  through  a  license  to  trans- 
act business  with  the  property,  as  in  Articles  3  and  4 — is  taxed  again  with  a  new  and 
additional  burthen  ;  or  else,  as  in  the  provisions  respecting  insurance  companies  and 
agents,  and  auctioneers,  a  partial  and  special  tax  is  laid  upon  a  mixture  of  capital, 
character  and  capacity,  to  which  they  only  are  subject,  and  from  which  all  other 
inhabitants  of  the  State  are  exempt. 

Surely  it  cannot  be  pretended  that  this  is  equality. 

It  is  attempted,  however,  to  explain  away  the  provision  of  our  Constitution,  and  to 
uphold  the  system  of  taxation  under  consideration,  by  construing  the  injunction  of 
equal  taxation,  as  limited  to  direct  taxation  upon  property.  1  Cal.  Rep.,  252-254. 
It  is  urged  that  these  taxes,  or  licenses,  are  not  compulsory  exactions,  but  depend 
upon  the  option  of  the  person  paying  them  whether  he  will  or  will  not  engage  in  the 
business  which  is  taxed,  or  for  which  the  license  is  required.  That  the  tax  is  upon 
business  or  occupation,  or  for  the  privilege  of  doing  the  acts,  or  using  the  property 
in  the  mode  permitted  and  licensed. 
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"It  is  impossible  to  conceal  from  ourselves,  that  this  is  varying  the  form,  without 
varying  the  substance."  6  Cond.,  Rep.  562. 

If  the  occupation  or  business  depends  upon  capital  to  carry  it  on,  it  is  manifest  that 
a  tax  upon  the  business  is  a  tax  in  another  shape,  upon  the  capital  itself.  If  the  bu- 
siness relates  to  property,  or  affects  it  in  such  a  mode  that  the  costs  and  expenses  of 
transacting  the  business,  become  a  charge  upon  the  property,  (and  where  does  it  not?) 
Still  the  property  pays  the  tax  ;  take  the  case  of  an  auctioneer;  the  license  tax  paid 
by  him,  becomes  a  part  of  the  charge  he  makes  for  his  services,  and,  although  not 
specifically  mentioned  in  the  bill,  is  paid  by  the  property  he  sells.  So  the  insurer's 
license  is  a  charge  upon  the  ship  or  merchandise  insured.  The  merchant's  upon  the 
goods  sold.  The  Banker's  increases  the  difference  between  the  buying  and  selling 
rates  of  exchange,  etc.,  in  which  he  deals.  All  the  taxes  paid  for  licenses,  in  fact, 
are  paid  from  the  property  affected  by  the  business  to  transact  which  the  license,  is 
obtained,  and  that  too  while  the  same  property  pays  its  equal  rate  with  the  other  tax- 
able property  of  the  State  under  the  general  law. 

If  the  Legislature  can  carve  out  privileges  from  the  ordinary  business  of  the  people, 
and  compel  the  purchase  of  them  under  a  penalty,  the  safeguard  of  the  Constitution 
becomes  a  simple  nullity.  There  is  no  limit  to  the  process.  Every  pursuit  may  be 
changed  to  a  privilege,  and  any  sum  may  be  exacted  as  the  price. 

The  argument  that  there  is  no  danger  of  the  Legislature  proceeding  to  the  extent 
of  licensing  all  ordinary  avocations  has  no  weight  upon  the  question  of  Constitutional 
power.  The  question  is  what  can  it  do,  not  what  will  it  do. 

The  "right"  of  "acquiring,  possessing,  and  protecting  property."  is,  by  the  first 
section  of  the  Constitution  of  this  State,  declared  "  inalienable."  And  no  law  can  be 
consistent  with  the  spirit  of  that  instrument,  which  prohibits  that  "acquisition"  in  an 
honest  pursuit,  and  in  a  manner  not  inconsistent  with  the  rights  of  others,  the  morals 
and  peace  of  society  or  the  policy  of  the  State.  It  is  absurd  to  contend  that  a  Con- 
stitutional right  can  be  changed  to  a  Legislative  privilege. 

The  fact  that  licenses  have  been  exacted  and  paid  in  many  of  the  States  of  the  LTnion, 
without  resistance,  proves  nothing  against  the  position  here  assumed.  Other  States 
have  not  generally  incorporated  into  their  Constitutions  a  provision  similar  to  ours, 
and  in  the  absence  of  any  constitutional  requirement  of  equality  in  taxation,  the  only 
restriction  upon  the  power  of  the  Legislature,  besides  the  Constitution  of  the  United 
States,  is,  undoubtedly,  the  responsibility  of  the  members  to  their  constituents. 

In  those  States  where  such  a  constitutional  requirement  does  exist,  the  taxes  have 
been  resisted,  in  some  cases  with  success,  in  others  not,  so  that  the  question  is.  to  take 
the  most  unfavorable  view  of  it,  an  open  one,  and  to  be  decided  solely  upon  its  origi- 
nal merits.  14  Missouri  Reports  314,  and  cases  there  cited  ;  1  Cal.  Reports  252-254. 

As  before  intimated,  Article  9th,  does  not  seem  to  contemplate  the  imposition  of  an 
additional  tax  upon  property  which  is  taxed  under  the  general  provisions  of  the  law. 
Takin<*  that  article  in  connections  with  Sections  2,  4  and  14  of  Article  10,  it  seems 
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that  the  intention  of  the  Legislature,  though  involved  in  some  confusion,  was  only  to 
tax  the  property  once. 

The  answer  to  your  8th  question,  is  involved  in  the  solution  of  the  first.     If  the 
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Legislature  was  competent  to  the  task  of  making  a  law  so  unequal  in  its  operation  and 
effect,  there  is  no  limit  in  the  Constitution  of  this  State  to  its  power  on  the  subject  of 
taxation. 

To  your  7th  question,  we  reply  that  the  Constitution  provides  specially  for  munici- 
pal incorporations,  and  does  not  impose  upon  them  the  same  restrictions  on  the  sub- 
ject of  taxes,  which  in  our  opinion  govern  the  Legislature.  But  the  ordinance  of  the 
city,  requiring  the  licenses,  must  be  pursuant  to,  the  charter  or  it  is  not  valid.  The 
5th  Section  of  the  6th  Article  of  the  charter,  provides  that  "licenses  shall  be  dis- 
criminating and  proportionate  to  the  ^amount  of  business."  That  provision  has  been 
violated.  In  no  instance,  it  is  believed,  is  the  city  license  tax,  proportionate  to  the 
amount  of  business.  Many  of  the  licenses  are  specific,  and  those  which  tire  higher 
or  lower  as  the  business  is  greater  or  less,  observe  no  proportion  in  the  scale.  To  be 
proportionate  a  business  of  $100.000  per  month,  should  pay  twice  as  much  as  one  of 
$50,000,  and  ten  times  as  much  as  one  of  $10.000,  which  is  not  the  case  under  the 
ordinance.  Art.  4,  Sec.  37.  Art.  11.  Sec.  0. 

There  is  a  special  reason  why  the  provisions  relating  to  insurance  companies  and 
agents  cannot  be  enforced,  which  is,  that  no  mode  of  enforcing  the  payment  of  the 
license  tax,  or  penalty  for  failing  to  take  out  the  license,  is  provided  by  the  Statute, 
that  we  are  aware  of. 

The  manner  of  inflicting  the  penalty  for  a  failure  to  comply  with  the  3rd  Article,  is, 
in  our  opinion,  manifestly  contrary  to  the  Constitution  of  this  State,  inasmuch  as  it 
deprives  the  party  of  his  property  withovt  due  process  of  law ;  violates  the  right  of 
trial  by  jury  ;  and  vests  judicial  power,  viz  :  the  power  to  convict  and  punish  for  an 
infraction  of  the  law,  in  the  Sheriff,  when  by  the  Constitution  that  power  must  rest 
only  in  the  Courts.  If  this  view  is  correct  that  article  cannot  be  enforced,  as  no  other 
mode  of  inflicting  any  penalty  is  provided.  Art.  1,  See's  3,  8.  2  Kent's  Comm.  13  ; 
1  Missouri  Reports  175.  Art.  3.  , 

For  the  foregoing  reasons  we  answer  to  your  questions,  that  our  opinion  is  that  so 
much  of  Article  3rd  as  relates  to  "common  carriers,"  etc.,  "from  any  place  in  this  State 
to  any  place  without  this  State."  Article  4th  so  far  as  relates  to  importers  (who  sell 
their  goods  in  the  original  package,)  and  Article  7th,  (with  the  same  qualification  of 
the  sales  being  made  in  the  original  packages)  are  contrary  to  the  Constitution  of  the 
United  States,  and  void. 

That  the  whole  of  Articles  3,  4,  6  and  7,  and  the  provisions  imposing  license  taxes 
upon  insurance  companies  and  agents,  are  contrary  to  the  Constitution  of  the  State  of 
California  and  void. 

That  the  license  ordinances  of  the  city  are  repugnant  to  the  charter  arid  void. 

WELLS,  IIAIGHT  &  GARY. 

San  Francisco,  July  ls£,  1853. 


OPINION 

OF  MESSRS.  CAMPBELL,  TAYLOR  &  BECKH. 


1st.  Whether  or  not,  Article  3  relating  to  licenses  to  "  bankers,  dealers  in  exchange,  stocks, 
gold  dust  and  other  similar  occupations  is  valid  and  constitutional. 

2nd.  The  same  question  in  reference  to  the  licensing  of  merchants  and  dealers  in  liquors 
as  provided  in  Article  4.  . 

3rd.  The  same  in  reference  to  licensing  auctioneers,  as  provided  in  Article  '6. 

4th.  Whether  or  not  Article  7  in  reference  to  a  tax  on  consigned  goods  is  valid  and  can 
be  enforced. 

5th.  The  panic  question  in  reference  to  the  tax  on  private  and  incorporated  companies 
and  associations  as  pi'ovided  in  Article  9. 

(5th.  Whether  or  not  the  tax  upon  insurance  corporations  and  the  license  to  insurance 
agents  can  be  enforced. 

7th.  Whether  the  license  laws  of  the  city  can  be  enforced,  or  whether  they  stand  upon 
the  same  footing  with  State  licenses. 

8th.  Whether  or  not  that  portion  of  Article  3rd  which  imposes  a  tax  upon  the  principal 
bank  or  association  and  also  upon  each  branch  is  valid  and  can  be  enforced. 

Gentlemen : — 

We  have  carefully  considered  the  foregoing  questions  submitted  to  us  for  our  opinion  and 
after  examining  all  the  lights  within  our  reach  beg  leave  to  return  the  following  reply. 

1st.  In  reference  to  questions  1,  2  and  6 :  At  the  formation  of  the  Federal  Constitution 
the  States  respectively  yielded  a  portion  of  their  sovereignty  for  the  common  benefit,  re- 
serving intact  all  those  powers  which  were  not  expressly  or  by  necessary  implication  sur- 
rendered to  the  general  government.  Among  the  reserved  rights  that  of  taxing  themselves 
for  State  purposes  is  unquestionably  the  most  important,  as  without  its  exercise  no  govern- 
ment could  possibly  sustain  itself.  In  order  to  meet  the  exigencies  of  the  times  the  framers 
of  the  Constitution  provided  that  "  the  Congress  shall  have  power  to  lay  .and  collect  taxes, 
duties,  imposts  and  excises,  to  pay  the  debts  and  provide  for  the  common  defence  and  gen- 
eral welfare  of  the  United  States,  but  all  duties,  imposts  and  excises  shall  be  uniform  through- 
out the  United  States.'' 

"  No  State  shall  without  the  consent  of  the  Congress  lay  any  imposts  or  duties  on  imports 
or  exports  except  what  may  be  absolutely  necessary  for  executing  its  inspection  laws ;  and 
the  nett  produce  of  all  duties  and  imposts  laid  by  any  State  on  imports  or  exports  shall  be  for 
the  use  of  the  Treasury  of  the  United  States,  and  all  such  laws  shall  be  subject  to  the  revision 
and  control  of  Congress." 

It  will  be  seen  that  while  the  general  power  to  lay  taxes  of  all  kinds  was  conferred  upon 
the  General  Government  the  States  were  prohibited  from  laying  import  or  export  duties  for 
their  own  use,  thus  leaving  the  residue  of  the  taxing  power  to  be  exercised  by  them  con- 
currently with  the  Federal  authorities.  Any  State  in  the  Union  therefore,  unless  restrained 
by  its  own  Constitution,  possesses  unlimited  power  to  tax  all  persons,  occupations  and 
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property  within  her  limits,  provided  that  in  so  doing  her  laws  do  not  conflict  with  the  ex- 
ercise of  the  exclusive  powers  delegated  to  Congress. 

Under  tViis  construction  of  the  Constitution,  sanctioned  by  the  unvarying  decisions  of 
both  Federal  and  State  Courts,  many  of  the  States  have  imposed  license  taxes  for  the  pur- 
pose of  raising  revenue,  and  there  can  be  no  doubt  of  the  power  of  the  State  of  California 
in  the  premises,  unless  she  is  restrained  by  the  provisions  of  her  own  Constitution. 
Sec.  13,  Art.  11,  provides  as  follows  : 

"  Taxation  shall  be  equal  and  uniform  throughout  the  State.  All  property  in  this  State 
bhall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed  by  law,  but  assessors 
and  collectors  of  town,  county  and  State  taxes  shall  be  elected  by  the  qualified  electors  of 
the  district,  county  or  town  in  which  the  property  taxed  for  State,  county  or  town  pur- 
poses is  situated." 

In  the  case  of  the  People  vs.  Naglee,   Cal.  Rep.  232,  in  which  the  validity  of  the  foreign 
miners  tax  of  1850  was  drawn  in  question,  one  of  the  grounds  urged  by  Counsel  was  that 
the  act  was  repugnant  to  the  section  above  quoted.     It  was  urged  that  the  tax  was  not 
equal  and  uniform — that  it  imposed  a  burthen  upon  one  class  of  persons  within  the  State 
from  which  all  others  were  free,  and  that  the  object  of  the  section  in  question  would  be  en- 
tirely defeated  if  the  Legislature  under  the  pretext  of  licensing  persons  to  pursue  a  par- 
ticular avocation,  could  adopt  a  system  of  taxation  which  would  operate  unequally  upon 
different  classes  of  the  community.     In  reply  to  this  argument  the  court  declared  :   "  It  is 
in  the  nature  of  a  fee  of  a  specific  sum  exacted  for  licenses  to  sell  certain  goods  or  liquors, 
or  to  exercise  certain  trades  or  to  exhibit  some  curiosity,  or  for  admission  to  certain  privi- 
leges, or  as  a  toll  for  the  enjoyment  of  certain  facilities,  none  of  which  is  regarded  in  the 
light  of  a  tax  in  the  common  acceptation  of  the  term.     It  is  a  license  fee  and  not  a  tax ;   and 
unless  the  Statute  be  Constitutional,  we  see  not  how  any  license  law  can  be  Constitutional. 
But  does  any  one  doubt  that  the  State  may  for  general  purposes  exact  license  fees  in  the 
above  and  similar  cases,  or  may  empower  counties,  cities  and  towns  to  demand  them  in 
order  to  defray  their  local  expenses.     We  cannot  believe  that  it  was  the  intention  of  the 
framers  of  the  Constitution  not  to  grant  such  power  to  the  State  government.     It  may  be 
said  that  under  this  construction  the  Legislature  might  abuse  the  power  with  which  it  is 
clothed  by  the  Constitution,  to  depress  some  departments  of  business  and  elevate  others. 
But  the  same  objection  may  be  made  to  all  other  attributes  of  the  Legislative  body. 
Power  is  always  liable  to  abuse,  to  whatsoever  individual  or  body  of  men  it  may  be  entrusted. 
The  sure  guaranty  against  the  abuse  of  this  power,  as  of  all  other  powers,  exists  in  the  fact 
that  an  unjust,  partial  or  impolitic  law  can  under  our  system  of  government  be  but  of  short 
duration  after  it  shall  have  begun  to  re-act  upon  the  people  and  lessen  or  destroy  the  busi- 
ness of  the  community."     The  judgment  of  the  Court  below  was  affirmed. 

The  first  part  of  the  section  under  consideration,  to  and  including  the  words  "  directed 
by  law,"  is  copied  precisely  from  the  Constitution  of  Texas.  In  reference  to  the  construc- 
tion of  it,  the  Supreme  Court  of  that  State,  in  Aulanier  vs.  The  Governor,  1  Texas  Rep., 
653,  say — (i  The  word  property  as  used  in  the  Constitution  cannot  by  any  forced  construe 
tion  be  tortured  into  meaning  an  occupation,  calling  or  profession ;  and  if  the  first  part  of 
the  section  can  have  any  control  over  the  exercise  of  the  power  of  the  Legislature  at  all,  it 
is  in  this  way — that  it  would  restrain  the  enactment  of  a  law  which  would  make  a  differ- 
ence at  different  places  within  the  State  on  the  tax  imposed  on  the  same  occupation.' 

In  Sawyer  vs.  The  City  of  Alton,  3  Scam    Rep.    127,  the  Supreme  Court  of  Illinois 
decided  under  the  provision  of  the  Constitution  of  that  State,  declaring  "  That  the  mode 


of  levying  a  tax  shall  be  by  valuation,  so  that  every  person  shall  pay  a  tax  in  proportion 
to  the  value  of  the  property  he  or  she  has  in  his  or  her  possession."  "  That  the  framers  of 
tihe  Constitution  intended  to  direct  a  uniform  mode  of  taxation  on  property  and  not  to 
prohibit  any  other  species  of  taxation,  but  to  leave  the  Legislature  the  power  to  impose 
such  other  taxes  as  would  be  consonant  to  public  justice  and  as  the  circumstances  of  the 
country  might  require.''  And  further,  "  We  cannot  believe  they  intended  that  all  the 
public  burthens  should  be  borne  by  those  having  property  in  possession,  wholly  exempt- 
ing the  rest  of  the  community,  who,  by  the  same  Constitution,  were  made  secure  in  the 
exercise  of  the  right  of  suffrage  and  all  the  immunities  of  the  citizen." 

In  Florida,  under  a  Constitution  providing  that  "  The  General  Assembly  shall  devise  and 
adopt  a  system  of  revenue  having  regard  to  an  equal  and  uniform  mode  of  taxation  to  be 
general  throughout  the  State."  The  Legislature  passed  laws  licensing  certain  occupations, 
and  their  power  to  do  so  has,  so  far  as  we  can  ascertain,  never  been  questioned  in  the 
Courts  of  that  State. 

On  the  other  hand,  in  Crow  vs.  Missouri,  14  Mo.  Rep.,  in  acase  where  the  State  undertook 
to  exact  a  license  tax  from  merchants,  the  Supreme  Court  held,  that  the  section  of  the 
Constitution  of  that  State  winch  declares  that  "  all  property  subject  to  taxation  in  this 
State  shall  be  taxed  in  proportion  to  its  value,"  fixes  the  rule  of  all  kinds  of  taxation, 
whether  under  the  name  of  license  or  property  tax,  and  that  no  deviation  from  this  ride 
could  be  made  without  violating  the  fundamental  lawT  of  the  State.  In  this  case,  however,. 
one  of  the  three  judges  dissented  and  expressed  the  opinion  that  the  section  of  the  Con- 
stitution referred  to  only  regulated  the  taxation  of  real  and  personal  property,  and  did  not 
in  any  manner  control  the  discretion  of  the  Legislature  as  to  the  exercise  of  the  taxing; 
power  through  the  medium  of  licenses,  or  in  any  other  way  which  the  public  convenience 
or  necessity  might  require.  Again  the  Constitution  of  the  State  of  Arkansas  provides  as 
follows : 

"All  property  subject  to  taxation  shall  be  taxed  according  to  its  value,  that  value  to  be 
ascertained  in  such  manner  as  the  General  Assembly  shall  direct,  making  the  same  equal 
and  uniform  throughout  the  State.  No  one  species  of  property  from  which  a  tax  may  be 
collected  shall  be  taxed  higher  than  another  species  of  property  of  equal  value.  Provided 
the  General  Assembly  shall  have  power  to  tax  merchants,  pedlars  and  privileges  in  such 
manner  as  may  from  time  to  time  be  prescribed  by  law." 

Stevens  &  Woods  were  assessed  in  the  sum  of  $1000,  as  keepers  of  two  billiard  tables,, 
under  a  law  of  the  State  passed  subsequent  to  the  adoption  of  the  Constitution,  directing 
that  "  there  shall  be  levied  and  collected  as  a  State  tax  the  sum  of  §500  on  the  keeper  of 
every  billiard  table  in  this  State,  and  the  like  sum  of  every  keeper  of  a  nine-pin  alley,  for 
the  period  of  six  months,  and  at  the  same  rate  for  a  shorter  time,  and  no  person  shall  have  or 
use  any  billiard  table  or  nine-pin  alley  without  first  paying  to  the  sheriff  the  tax  required  by 
this  act," — and  the  County  Court  issued  a  warrant  for  the  collection  of  the  amount.  OR 
certiorari  to  the  Supreme  Court,  it  was  held  that  the  provision  of  the  act  above  quoted 
was  unconstitutional  and  void. 

It  will  thus  be  observed  that  the  decisions  are  by  no  means  unanimous  upon  the  point 
in  question.  We  must  confess  that  the  weight  of  authority  is  in  favor  of  the  validity  of 
the  sections  of  our  Revenue  Act  now  under  consideration,  especially  when  we  consider  that 
our  own  Scpreme  Court,  the  tribunal  of  last  resort  in  cases  arising  under  our  State  Con- 
stitution, has  thrown  its  weight  into  the  scale  and  rendered  a  decision,  which,  unless  the 
Court  should  re-consider  it,  settles  the  question,  until  a  change  in  the  organic  law  of  the 
State  shall  more  fully  limit  the  powers  of  the  Legislature. 
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But  we  think  the  weight  of  reasoning  is  upon  the  other  side  of  the  question.  It  seems 
to  us,  that  the  clear  intention  of  the  framers  of  the  Constitution  of  this  State  was  to  pre- 
scribe an  equal  and  uniform  system  of  taxation  and  to  restrain  the  Legislature  from 
oppressing  particular  sections  of  the  State  or  classes  of  the  people.  It  was  well  known 
that  no  State  in  the  Union  contained  so  wide  a  diversity  of  interests.  It  was  supposed  by 
some,  that  agriculture  might  be  made  to  bear  the  principal  burthen  of  taxation,  by  others 
that  the  commercial  and  mining  interests  might  clash.  Certain  it  is  that  considerable 
jealousy  and  apprehension  were  felt  and  doubts  were  from  time  to  time  expressed  as  to 
the  practicability  of  harmonising  the  discordant  elements  and  framing  a  Constitution  which 
would  secure  rights  to  all  and  privileges  to  none.  The  subject  of  taxation  was  much  dis- 
cussed in  the  Convention;  on  the  one  hand  it  was  insisted  that  the  matter  should  be  left 
entirely  to  the  discretion  of  the  Legislature;  on  the  other  it  was  claimed,  that,  for  the 
protection  of  the  weaker  interests  and  especially  of  the  landholders  in  the  Southern  por- 
tion of  the  State,  a  rule  should  be  adopted  which  would  place  it  beyond  the  power  of  the 
strong  to  oppress  the  feeble.  During  the  whole  debate  not  one  word  was  said  in  reference  to 
license  taxes — taxes  on  property  and  capitation  taxes  appear  to  have  been  conceded  on  all 
hands  to  be  the  only  means  by  which  revenue  could  legitimately  be  raised,  and  this  provi- 
sion was  advocated  on  the  ground  that  its  adoption  would  pi-event  the  Legislature  from 
showing  partiality  to  classes  or  interests.  See  Debates  of  California  Convention,  364. 

Now,  if  the  object  of  the  Convention  was  what  we  have  stated,  it  seems  to  us  that  the 
courts  are  bound  to  give  to  the  provision  in  question  such  a  construction  as  will  carry  out 
the  object  of  its  trainers,  instead  of  resorting  to  nice  distinctions  which  utterly  deprive  it 
of  all  efficacy.  According  to  the  doctrine  in  The  People  vs.  Naglee,  though  the  farm  may 
not  be  taxed  higher  than  any  other  property,  the  farmer  may  be  compelled  to  pay  any 
amount  which  the  Legislature  may  direct  for  the  privilege  of  working  it. 

To  illustrate  the  matter  more  clearly,  A.  the  miner  and  B.  the  farmer  each  own  §100, 000 
in  property, — the  State  cannot  impose  a  tax  of  $500  on  A.  and  $1000  on  B.'s  property 
because  the  case  conies  within  the  Constitutional  prohibition ;  but,  according  to  our 
Supreme  Court,  the  Legislature  can  impose  an  equal  tax,  say  $500  on  A.  and  B.'s  property, 
and  then,  under  the  guise  of  taxing  B.'s  occupation,  call  on  him  to  pay  an  additional 
$500,  for  the  privilege  of  working  the  farm  wThich  has  already  contributed  its  fair  propor- 
tion to  the  public  revenue.  Such  a  construction  renders  the  provision  in  question  a  mere 
idle  mockery,  and  breaks  down  at  once  one  of  our  strongest  barriers  and  safeguards 
against  Legislative  injustice.  We  do  not  believe  it  to  be  correct. 

We  have  so  far  treated  the  exaction  provided  for  in  Art  3,  as  a  license  tax,  and  have 
considered  its  Constitutionality  in  that  point  of  view.  But  we  think  that  there  is  another  yet 
stronger  and  more  fatal  objection  to  the  validity  of  this  article.  It  seems  to  us  that  under 
the  pretext  of  licensing  business,  it  in  fact  imposes  a  tax  upon  certain  property  to  which 
other  property  is  not  subject.  It  does  not  require  the  payment  of  a  specific  fee  for  a 
license  to  do  certain  acts,  but  exacts  a  per  centage  on  the  amount  of  business  done. 
What  is  this  but  a  tax  upon  the  property  bought  and  sold  ?  It  may  be  urged  that  the 
banker  or  broker  need  not  deal  in  the  articles  specified,  and  that  no  tax  is  levied  unless  he 
does  so.  But  we  do  not  see  that  this  affects  the  application  of  the  Constitutional  provision. 
The  tax  may  be  conditional — it  may  only  be  charged  in  case  a  certain  use  or  disposition  is 
made  of  it.  But  that  does  not  make  it  less  a  tax  upon  the  property  whenever  such  use  or 
disposition  is  made.  If  the  law  provided  for  the  assessment  of  a  certain  sum  merely  for 
the  privilege  of  dealing,  for  example,  the  sum  of  $500  per  quarter  for  the  privilege  of 
trar.sicting  the  business  without  regard  to  its  amount,  the  tax  would  be  strictly  a  license 
tax;  but,  as  it  exacts  a  per  centage  upon  every  transaction,  it  is,  in  our  judgment,  a  property 
tax,  and,  as  as  the  Legislature  cannot  change  things  by  merely  changing  their  names,  wo 
consider  this  article  directly  in  conflict  with  the  section  of  the^Constitutiori  before  quoted, 
which  regulates  the  measure  of  taxation  upon  property. 
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As  to  the  third  question  in  reference  to  licensing  auctioneers  as  provided  in  Article  6, 
we  are  clearly  of  opinion  that  it  is  a  distinct  violation  of  Sec.  11,  Art.  1  of  the  State  Consti- 
tution, which  declares  that  "All  laws  of  a  general  nature  shall  have  a  uniform  operation." 
An  auctioneer,  without  any  reference  to  the  amount  of  his  business,  is  required  to  pay  one 
sum  for  a  license  in  the  County  of  San  Francisco,  and  another  in  the  County  of  Santa 
Clara.  This  cannot  be  done  Constitutionally. 

As  to  the  fourth  question,  we  are  decidedly  of  opinion  that  Art.  7,  which  imposes  a  tax 
upon  consigned  goods,  conflicts  with  Sec.  8  of  the  Constitution  of  the  United  States,  as 
well  as  with  Sec.  13,  Art  11,  of  the  Constitution  of  this  State,  both  of  which  have  been 
heretofore  quoted.  We  think  that  it  is  emphatically  a  duty  upon  goods  imported  from 
foreign  countries  and  from  the  other  States  of  the  Union,  and  that  it  is  also  a  tax  upon 
certain  property  in  this  State  to  which  other  property  is  not  subjected. 

The  second  of  these  points  has  been  already  discussed  in  the  presentation  of  our  views 
on  the  first  question  submitted  to  us. 

As  to  the  first  point  we  shall  not  enter  into  an  elaborate  discussion,  or  cite  a  large  num- 
ber of  cases,  deeming  it  unnecessary  in  a  case  where  after  a  careful  examination  of  the 
numerous  authorities  bearing  upon  the  subject,  our  minds  are  entirely  free  from  doubt.  In 
1821  the  State  of  Maryland  passed  an  Act  requiring  that  all  importers  of  foreign  articles 
or  commodities,  &c.,  by  bale  or  package,  or  of  wine,  rum,  &c.,  and  other  persons  selling 
the  same  by  wholesale,  bale  or  package,  hogshead,  barrel,  or  tierce,  should  before  they 
were  authorized  to  sell,  take  out  a  license,  for  which  they  were  to  pay  $50,  under  certain 
penalties.  Upon  this  Act  a  question  arose,  whether  it  was  or  not,  a  violation  of  the  Con- 
stitution of  the  United  States.  The  Supreme  Court  of  the  United  States  held  that  it  was, 
and  that  the  license  fee  exacted  was  in  fact  a  tax  upon  imports  which  the  State  had  no 
power  to  levy.  The  Court  also  decided  that  the  law  conflicted  with  the  power  of  Con- 
gress to  regulate  commerce.  This  latter  position  has  been  very  strongly  assailed  by  mem- 
bers of  the  same  court  in  the  license  cases,  5  Howard's  Supreme  Court  Reports,  page  504 
— the  passenger  cases,  7  Howard's  do.,  p.  283 ;  but,  after  a  careful  review  of  these  cases, 
we  think  that  the  first  position  is  fully  sustained.  We  will  here  remark,  in  addition  to  the 
argument  heretofore  presented,  that,  if  the  license  tax  in  the  Maryland  case  wTas  as  the 
court  held,  a  tax  upon  imports,  it  is  difficult  to  perceive  how  the  per  ccntage  which  bankers 
and  others  are  required  to  pay  by  Art.  3,  can  be  regarded  as  anything  but  a  tax  upon 
property. 

Art.  9,  referred  to  in  question  fifth,  ''concerning  private  and  incorporated  companies," 
requires  the  officers  to  furnish  the  assessor  with  a  list  of  the  company's  property  within  the 
State  with  a  view  to  its  assessment,  and  directs  the  assessor  to  assess  the  property  at 
double  its  reputed  value,  in  case  of  neglect  to  make  the  statement.  We  see  no  valid  objec- 
tion to  the  power  of  the  State  to  tax  the  property  of  domestic  or  foreign  corporations 
within  her  limits,  in  the  same  manner  and  to  the  same  extent  as  the  property  of  her  own 
citizens.  Nathan  rs.  Louisiana,  8  Howard,  73,  and  cases  there  cited. 

It  will  be  observed,  however,  that  the  statement  is  to  be  furnished  annually  on  or  before 
the  second  Monday  of  May.  As  the  Revenue  Act  became  a  law  on  the  1 8th  of  May  last 
and  after  the  second  Monday  of  the  month,  the  increased  assessment  cannot  be  made  for 
any  failure  to  present  a  statement  during  the  present  year. 

Question  7. — Whether  the  license  laws  of  the  city  can  be  enforced,  or  whether  they 
stand  upon  the  same  footing  with  State  licenses  ? 

We  do  not  think  the  reasons  which  we  have  assigned  for  questioning  the  Constitu- 
tionality of  the  State  license  system  have  any  application  to  the  case  of  a  municipal  corpo- 
ration like  the  city.  The  right  of  creating  municipal  corporations  with  powers  of  taxation 
for  strictly  local  purposes,  is  fully  conferred  by  Sec.  31,  Art.  4,  of  the  Constitution,  and, 
although  Sec.  37  provides  that  "  It  shall  be  the  duty  of  the  Legislature  to  provide  for  the 
organization  of  cities  and  incorporated  villages  and  to  restrict  their  powers  of  taxation, 
assessment,  &c.,"  the  provision  is  clearly  a  mere  directory  one,  and  prescribes  no  boundary 
within  which  such  corporations  shall  be  limited.  In  laying  down  the  rule  for  State  taxa- 
tion, the  framers  of  the  Constitution  looked  to  the  action  of  the  Legislature  with  reference 
to  laws  affecting  the  State,  and  did  not,  as  we  conceive,  intend  to  regulate  other  than  has 
been  above  stated,  the  affairs  of  municipal  corporations.  It  does  not  always  happen  that 
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a  Legislature  cannot  authorize  others  to  do  what  it  cannot  do  itself.  Thus,  although  "•  No 
State  shall  emit  bills  of  credit,1'  a  State  may  Constitutionally  charter  banks  and  give  them 
authority  to  issue  bank  bills.  We  do  not  think  that  the  city  license  system  can  be  con- 
sidered as  conflicting  with  the  Constitution  of  this  State. 

As  to  the  8th  question  \ve  reply,  that  if  Art,  3  is  Constitutional  in  its  main  provisions, 
there  is  nothing  to  prevent  the  Legislature  from  imposing  the  license  tax  therein  provided 
for,  upon  each  branch  as  well  as  upon  the  principal  association. 
To  sum  up  our  conclusions: 

1st.  We  are  of  opinion  that  Articles  1  and  3  are  in  violation  of  the"  Constitution  of  this 
State,  and  Article  4  is  of  questionable  Constitutionality. 

2nd.  That  Art.  7  violates  the  Constitution  of  the  United  States  and  of  this  State. 
3rd.  That  Art.  9  is  valid  so  far  as  it  requires  the  parties  to  furnish  a  statement  under  it 
for  the  purposes  of  assessment. 

4th.  That  the  licenses  to  insurance  agents  stand  upon  the  same  footing  with  the  licenses 
mentioned  in  Art.  4,  but  the  tax  on  the  companies  is  valid. 
5th.  That  the  city  license  laws  are  valid  and  can  be  enforced. 

We  desire,  however,  to  make  a  few  remarks  upon  the  character  of  the  remedies  provided 
by  Art.  3.     In  case  the  party  fails  to  take  out  the  license,  the  county  auditor  is  directed  to 
make  out  and  hand  to  the  sheriff'  an  estimate  of  the  amount  of  business  to  be  done  by  the 
party;  the  sheriff  upon  such  estimate  and  "  any  other  information  "  is  to  assess  the  amount 
which  the  party  ought  to  pay,  add  one  hundred  per  cent,  thereto,  and  forthwith  seize  and 
•sell  the  property  of  the  delinquent  to  realize  the  aggregate  amount  with  costs.     In  some 
States  the  practice  has  prevailed  of  doubling  an  assessment  when  the  party  assessed  has 
'failed  to  pay  at  the  appointed  time.     Willard  rs.  Witherbee,  4  N.  H.  Kep.  118;  Butler  vs. 
Bayley,  2  Bay.  S.  C.  Rep.,  244.     But  we  have  not  been  able  to  find  a  case  where  the 
Constitutionality  of  this  practice  has  been  judicially  passed  upon.     Although  usage  goes 
•  far  to  sustain  it,  we  cannot  but  think  that  if  the  question  was  fairly  presented  it  would  be 
held  that  such  a  mode  of  procedure  is  in  violation  of  the  constitutional  principle  that  "no 
man  shall  be  deprived  of  life,  liberty  or  property  without  due  process  of  law."     It  is  con- 
ceded that  the  State  in  the  exercise  of  the  taxing  power  may  from  the  necessity  of  the  case 
sell  the   property  of  a  delinquent  who  has  failed  to  pay  his  taxes,  without  judicial  pro- 
cess.    But  we  cannot  see  upon  what  principle  a  penalty  can  be  imposed  and  collected 
without  a  legal  adjudication,  or  how  the  functions  of  judge,  jury  and  sheriff  can  be  thus 
combined  in  a  single  person.     The  mere  fact  that  the  Constitutionality  of  the  law  has  not 
been  made  the  subject  of  judicial  inquiry,  is  by  no  means  conclusive.  In  Taylor  vs.  Porter,  4 
'Hill,  the  majority  of  the  Supreme  Court  of  the  State  of  New  York  held,  that  a  law  authoriz- 
ing A.  to  ta'^e  the  land  of  B.  for  a  private  road,  though  compensation  was  amply  provided 
for,  was  unconstitutional  and  void,  because  the  Legislature  had  no  power  to  take  the  pro- 
perty of  one  man  and  transfer  it  to  another  for  private  purposes.     This  decision  is  cited 
for  the  purpose  of  showing  that  the  mere  fact  that  a  Constitutional  question  has  not  been 
raised,  is  by  no  means  conclusive   that  when  presented  it  will  not  meet  with  a  full  and 
careful  consideration,  and  be  decided  on  its  intrinsic  merits.     The  dissenting  judge  in  that 
•case  stated  that  the  practice  was  co-eval  with  the  existence  of  the  State,  and  estimated  that 
upwards  of  1600  private  roads  had  been  laid  out  in  accordance  with  it.     If  the  State  can 
enforce  a  penalty  without  judicial  process  by  christening  it  an  assessment,  we  cannot  see 
any  limit  to  Legislative  usurpation.     Why  might  not  the  law  declare,  that  instead  of  being 
punished  in  his  purse,  the  citizen  might  be  punished  in  his  person  for  non-payment  of  his 
taxes — that  he  might  be  imprisoned  in  the  State  Prison,  as  well  as  be  deprived  of  his  pro- 
perty, without  process  of  law — without  a  trial  and  a  judgment  ?     When  the  power  of  the 
State  is  sought  to  be  exercised  in  the  manner  and  for  the  purposes  provided  for  in  this 
Act — when  it  is  proposed  to  shackle,  if  not  destroy  the  trade  and  commerce  of  the  State, 
by  exactions  which  are  scarcely  endurable,  it  is  time  to  invoke  the  protection  of  the  Consti- 
tution against  the  gross  system  of  oppression  which  the  Legislature  has  attempted  to 
establish. 

Respectfully,  &c., 

CAMPBELL,  TAYLOR  &  BECKH. 
To  Judge  CHAMBERS  and  others,  Committee. 
San  Francisco,  July  1,  1853. 
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